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ITEM 1.01 Entry into a Material Definitive Agreement

On December 15, 2023, Marathon Digital Holdings, Inc., a Nevada corporation (the ‘Company”), entered into a Purchase and Sale Agreement (the ‘Purchase Agreement”) by
and among GC Data Center Parent, LLC, a Delaware limited liability company (“Seller”), GC Data Center Equity Holdings, LLC, a Delaware limited liability company
(“Target” and together with its subsidiaries, the “Target Company Group”), solely for purposes of Section 10.18 and Article X thereunder, GC Portfolio Holdings I, LLC, a
Delaware limited liability company “Seller Guarantor”), MARA USA Corporation, a Delaware corporation and wholly owned subsidiary of the Company (“Buyer”) and, solely
for purposes of Section 10.17 and Article X thereunder, the Company. Pursuant to the Purchase Agreement and subject to the terms and conditions set forth therein, (a) Buyer
will purchase from Seller 100% of the issued and outstanding equity interests of the Target (the “Transaction”), and (b) the Company will unconditionally and irrevocably
guarantee all of Buyer’s liabilities and obligations under the Purchase Agreement, including, as, if and to the extent due, Buyer’s liabilities and obligations under the Purchase
Agreement (the “Limited Guarantee”).

The base purchase price for the Transaction is $178.65 million, subject to customary purchase price adjustments (the Purchase Price”). Buyer expects to have at the closing of
the Transaction (the “Closing”) sufficient cash, available lines of credit or other sources of immediately available funds to pay the Purchase Price in accordance with the terms
of the Purchase Agreement and all other amounts to be paid by Buyer thereunder or in connection therewith.

In addition to the Purchase Price, and as further consideration for the Transaction, if, on or prior to the third annual anniversary of the Closing, under certain circumstances,
Buyer will be required to pay an earn-out payment (the “Expansion Payment”) to Seller if the Target determines to expand the existing data center facilities operated by the
Target (the “Existing Facilities”). The Expansion Payment, if any, shall be in an amount equal to $50,000 multiplied by each megawatt (MW”) of incremental capacity at the
Existing Facilities for which construction has achieved notice to proceed on or prior to the third annual anniversary of the Closing, up to a maximum amount of $15 million.

In addition if, on or prior to the third annual anniversary of the Closing, the Target receives the consent of the Electric Reliability Council of Texas, Inc. (ERCOT”) to energize
(or similar) additional MW of load at its facility in Granbury, TX, Buyer shall be required to pay an earnout in an amount to be determined based on the number of additional
MW of load approved.



The Purchase Agreement contains customary representations and warranties made by the parties, and also contains customary covenants and agreements. This includes
customary indemnification obligations of Buyer and Seller. Seller Guarantor will unconditionally and irrevocably guarantee, as primary obligor and not merely as surety, all of
Seller’s indemnification obligations under the Purchase Agreement.

The closing of the Transaction is subject to customary closing conditions, including (i) the expiration or early termination of the waiting period under the Hart-Scott-Rodino
Antitrust Improvements Act of 1976, as amended, and all waiting periods (and any extensions thereof), clearances, approvals or consents (as applicable) under any other
antitrust laws applicable to the consummation of the Transactions shall have expired, been terminated or been obtained (as applicable) and remain in full force and effect to the
extent applicable, (ii) no governmental authority having enacted, entered, promulgated or enforced any law (that is final, non-appealable, and has not been vacated, withdrawn
or overturned) prohibiting or making illegal the consummation of the Transactions and no proceeding having been commenced that would reasonably be expected to result in
the foregoing, (iii) the accuracy of each party’s representations and warranties (subject to certain materiality and other exceptions) and (iv) each party’s compliance with or
waiver of its covenants and agreements contained in the Purchase Agreement (subject to certain materiality and other exceptions). The closing of the Transaction is not subject
to any financing contingency. The Purchase Agreement contains termination rights that could be exercised by Seller and Buyer in certain circumstances. Upon termination of
the Purchase Agreement under specified circumstances, Buyer will be required to pay Seller a reverse termination fee of $9,012,500. At Closing, the Existing Facilities will be
operated by a third-party operator.

This summary of the Purchase Agreement does not purport to be complete and is qualified in its entirety by reference to the full text thereof, a copy of which is attached as
Exhibit 2.1 to this Current Report on Form 8-K and incorporated into this Item 1.01 by reference.

The representations, warranties and covenants contained in the Purchase Agreement described above were made only for purposes of such agreement and as of the specified
dates set forth therein, were solely for the benefit of the parties to the Purchase Agreement, may be subject to limitations agreed upon by those parties, including being qualified
by confidential disclosures made for the purposes of allocating contractual risk between those parties instead of establishing particular matters as facts, and may be subject to
standards of materiality applicable to the contracting parties that differ from those applicable to investors. Investors should not rely on these representations, warranties or
covenants or any descriptions thereof as characterizations of the actual state of facts or conditions of the Company, Seller or the Target Company Group or any of their
respective subsidiaries or affiliates. Moreover, information concerning the subject matter of the representations, warranties and covenants may change after the date of the
agreement containing them, which subsequent information may or may not be fully reflected in the Company’s public disclosures.

ITEM 8.01 Other Events
Press Release

On December 19, 2023, the Company issued a press release announcing the transactions described in this Current report on Form 8-K. A copy of the press release is attached as
Exhibit 99.1 and incorporated herein by reference.

Forward-Looking Statements

This Current Report on Form 8-K and other reports filed by Registrant from time to time with the Securities and Exchange Commission (collectively, the Filings”) contain or
may contain forward-looking statements and information that are based upon beliefs of, and information currently available to, Registrant’s management as well as estimates
and assumptions made by Registrant’s management. When used in the Filings the words “anticipate,” “believe,” “estimate,” “expect,” “future,” “intend,” “plan” or the negative
of these terms and similar expressions as they relate to Registrant or Registrant’s management identify forward-looking statements. Such statements reflect the current view of
Registrant with respect to future events and are subject to risks, uncertainties, assumptions and other factors relating to Registrant’s industry, Registrant’s operations and results
of operations and any businesses that may be acquired by Registrant. Should one or more of these risks or uncertainties materialize, or should the underlying assumptions prove
incorrect, actual results may differ significantly from those anticipated, believed, estimated, expected, intended or planned.
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Although Registrant believes that the expectations reflected in the forward-looking statements are reasonable, Registrant cannot guarantee future results, levels of activity,
performance or achievements. Except as required by applicable law, including the securities laws of the United States, Registrant does not intend to update any of the forward-
looking statements to conform these statements to actual results.

ITEM 9.01 Financial Statements and Exhibits

(d) Exhibits

Exhibit No. Description of Exhibit

2.1f Purchase and Sale Agreement, dated December 15, 2023, by and among GC Data Center Parent, LLC, GC Data Center Equity Holdings, LLC, GC Portfolio
Holdings I, LLC. a Delaware limited liability company, MARA USA Corporation. and Marathon Digital Holdings, Inc.

99.1 Press Release of Marathon Digital Holdings. Inc.. dated as of December 19, 2023

104 Cover Page Interactive Data File (embedded within the Inline XBRL document)

T The schedules to this Exhibit have been omitted in accordance with Regulation S-K Item 601(a)(5) and Item 1.01, Instruction 4 of Form 8-K. The Registrant agrees to furnish
supplementally a copy of all omitted schedules to the Securities and Exchange Commission upon its request.

SIGNATURES

Pursuant to the requirements of the Securities Exchange Act of 1934, the Registrant has duly caused this report to be signed on its behalf by the undersigned thereunto
duly authorized.

Date: December 18, 2023
MARATHON DIGITAL HOLDINGS, INC.
By: /s/ Zabi Nowaid

Name: Zabi Nowaid
Title:  General Counsel




Execuwrion Version

PURCHASE AND SALE AGREEMENT
by and among
GO Data Center Parent, LLC,
as Seller,
GC Data Center Equity Holdings, LLC,
as the Company,
solely for purposes of Section 10.18 and Article X herein,
GC Portfolio Holdings I, LLC,
as Seller Guarantor,
MARA USA Corporation,
as Buyer
and

solely for purposes of Section 10L17 and Article X herein,

Marathon Digital Holdings, Ine.,

as Buyer Parent

Dated as of December 15, 2023

Exhibit 2.1
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PURCHASE AND SALE AGREEMENT-

This PURCHASE AND SALE AGREEMENT (this “Agreement™) is made as of
December 15, 2023 (the “Execution Date™), by and among (a) GC Data Center Parent, LLC, a
Delaware limited lability company (“Seller™), (b) GC Data Center Equity Holdings, LLC, a
Deelaware limited liability company (the “Company ™). {¢) solely for purposes of Section 10.18
and Article X hereunder, GC Portlolio Holdings 1, LLC, a Delaware limited liability company
(“Seller Guarantor™), (d) MARA USA Corporation, a Delaware corporation (“Buyer™). and
(&) selely for purposes of Section 1017 and Article X hereunder. Marathon Digital Holdings, Inc..
a Nevada corporation (“Buyer Parent™). Seller, the Company and Buver are sometimes referred
to hercin, collectively, as the “Parties.” and each of them iz sometimes referred to herein,
individually, as a *“Party,”

RECITALS

WHEREAS, as of the Execution Date, Scller owns 100% of the Equity Interests of the
Company;

WHEREAS, on the terms and subject to the conditions set forth in this Agreement, Buyer
desires to acquire from Seller, and Seller desires to sell to Buyer, 100% of the Equity Interests in
the Company (the “Subject Interests™); and

WHEREAS, as a material inducement to Seller’s willingness to enter into this Agreement
and consummalte the transactions contemplated hereby, Buyer Parent is making the Limited
Guarantee herein,

NOW. THEREFORE, in consideration of the promises, representations and warranties
and mutual covenants contained herein and for other good and valuable consideration, the receipt
and sufficiency of which are hereby acknowledged. and intending to be legally bound, the Parties
hereby agree as follows:

ARTICLE 1
DEFINITIONS

Section 1.0 Certain Definitions. For purposes of this Agreement, the following terms.
when used herein with initial capital letters, shall have the respective meanings set forth below:

“AAAT means the American Arbitration Association.

“Accounting Principles”™ means GAAP as applied in the Financial Statements, in ¢ach
case, as modified by the principles and methodologies set forth on Schedule A,

“Adjustment Amount” means an amount equal to 5148823,

“Affiliate” means, with respect to any Person, any other Person Controlling, Controlled
by, or under common Control with such Person.




“Affiliate Contracts” means any Contract {other than any Organizational Document)
between (a) any member of the Company Group. on the one hand, and (b)(1) Seller or any of its
Affiliates (other than members of the Company Group) or (i) any director, manager, officer,
equitvholder (other than limited partners or similar passive equityholders in investment funds or
vehicles) or employee of Seller or any of its Affiliates (other than members of the Company
Group). or any immediate family member of any of the foregoing, on the other hand.

“Agreed Amount™ has the meaning set forth in Section 8.03(¢).

“Agreement’ has the meaning set forth in the preamble to this Agreement.

“Allocation Dispute Resolution Period ™ has the meaning set forth in Section 7.06(h).

“Assets” of any Person means any assets or properties of every kind, nature, character and
deseription (whether real, personal or mixed. whether tangible or intangible and wherever

situated). including the goodwill related thereto, operated. owned or leased by such Person,

“Assignment Agreement” means the assignment agreement, substantially in the form
attached hereto as Exhibit A, to be entered into at the Closing by and between Seller and Buyer.

“Balance Sheet™ has the meaning set forth in Section 3,08,
“Balance Sheet Date” has the meaning set forth in Section 3.08,
“BIS™ has the meaning set forth in the defmition of “Sanctioned Person™.

“Business Day™ means any day that is not a Saturday, a Sunday or other day on which
hanks are required or authorized by Law to be closed in San Francisco, California or Las Vegas,
Nevada.

“Buyer” has the meaning set forth in the preamble to this Agreement,

“Buyer Disclosure Schedules” means the disclosure schedules (including any attachments
thereto) delivered by Buyer to Seller concurrently with the execution and delivery of this
Agreement.

“Buyer Disputed Item Amount™ has the meaning set forth in Section 2.03(h).

“Buyer Indemnified Parties” means the Buver and its Affiliates {including, following the
Closing, any member of the Company Group) and its and their respective directors, managers,
officers, members, employees, equitvholders, controlling Persons, coniractors, agents and
Representatives, and each of their respective successors and permitted assigns.

“Buyer Material Adverse Effect” means any circumstance, change, fact, event. effect.
coccurrence of development (an “Effect™) that, alone, or together with any other Effect, has
prevented, or would reasonably he expected to prevent, Buyver’s consummation of the transactions
contemplated by this Agreement by the Outside Date.




“Buyer Parent” has the meaning set forth in the preamble.

“Buyer Released Claims™ has the meaning set forth in Section 7. 13{a).
“Buyer Released Person™ has the meaning set forth in Section 7.13(h).
“Buyer Releasing Person™ has the meaning set forth in Section 7.13(a).
“Cap™ has the meaning set forth in Section 8.04(a).

“CARES Act” means the Coronavirus Aid, Relief, and Economic Security Act (Pub. L.
116-136) and any administrative or other guidance published with respect thereto by any
Governmental Authority,

“Cash” means, as of the Reference Time. the aggregate amount of cash and cash
ciquivalents of the Company Group (including checks, commercial paper. treasury bills, cash on
deposit, marketable securities and over-the-coumter bank deposits), as detenmined in accordance
with the Accounting Principles. For the avoidance of doubt, Cash shall: (a) include checks and
drafis deposited for the account of the Company Group or in the possession of the Company Group
as of the Reference Time. (b)exclude Restricted Cash, (c)reflect pending electronic funds
transfers (EITs) for the account of the Company Group or for the account of any payee of
Company Group; and (d) exclude *cut™ but uncashed checks issued by any member of the
Company Group that are outstanding as of the Referance Time.

“Change of Control” has the meaning set forth in Section 2.04(f),

“Claimed Amount’” has the meaning set forth in Section 8.05(a)

“Closing’™ has the meaning set forth in Section 2.06(a).

“Closing Consideration Schedule” has the meaning set forth in Section 2.02.

“Closing Date™ has the meaning set forth in Section 2.06(a).

“Closing Disputed Items” has the meaning set forth in Section 2.03(b).

“Closing Failure Notice™ has the meaning set forth in Section 2.01(f).

“Closing Item™ has the meaning sel forth in Section 2.03(a).

“Closing Statement” has the meaning set forth in Section 2.03(a).

“Code” means the United States Internal Revenue Code of 1986, as amended.

“Company™ has the meaning set forth in the preamble to this Agreement.

“Company Benefit Plan™ means each benefit or compensation plan, program, policy,

practice, agreement or arrangement, whether wrilten or oral, formal or informal, including cach
“employee benelit plan™ within the meaning of Section 3(3) of ERISA (i) thal is mainlained,




sponsered or contributed to by any member of the Company Group, or which any member of the
Company Group has any obligation to maintain, sponsor or contribute to, or (i) with respect to
which any member of the Company Group has any Liability,

“Company Group™ means the Company and each of its Subsidiaries.

“Company Intellectual Property” means all Intellectual Property owned, or purported o
be owned, by any member of the Company Group.

“Company Systems’ means computer systems, servers, networks, Software, hardware.
databases. websites, and other information technology assets owned, purported to be owned.
licensed or leased by any member of the Company Group.

“Confidential Information™ has the meaning set forth in the Confidentiality Agreement.

“Confidentiality Agreement” means that certain Mutual Non-Disclosure Agreement,
dated November 10, 2023, by and between Buyer Parent and the Company.

“Consent” means any clearance, consent, approval, authorization, amendment. expiration
or tenmination of applicable waiting period (including any extension thereof), exemption, waiver,
variance, filing, qualification, declaration, designation, registration or notification.

“Contested Amount™ has the meaning set forth in Section 8.05(c).

“Contract” means any legally binding agreement, contract. lease, sublease. option,
instrument, indenture, promissory note, license or other agreement, whether written or oral.

“Contracting Party” has the meaning set forth in Section 10.14.

“Control” means the possession, directly or indirectly, through one or more imtermediaries,
of the power to direct or cause the direction of the management and policies of any Person, whether
through the ownership of voting securities, Contract or otherwise (and the terms “controlled by,”

“eontrols,” “eontrolling”™ and *under common control with” shall have comrelative meanings).

“COVID-19" means SARS-CoV-2 or COVID-19 and any evelutions thereol and any
related or associated epidemics, pandemics or disease outhreaks.

“COVID-19 Measures” means any quarantine, “shelter in place,” “stay at home,”
workforee reduction, social distancing, shut down, closure, sequester or any similar Law, Order,
directive, guidelines or recommendations by any Governmental Authority in connection with or
in response to COVID-192, including the CARES Act.

“COVID-19 Reasonable Response’” means any reasonable action or inaction, including
the establishment of any policy. procedure or protocol, by any member of the Company Group
that such member of the Company Group determines in is reasonable discretion is necessary,
advisable or prudent in connection with {a) mitigating the adverse effects of COVID-19 or
applicable COVID-19 Measures, (b) ensuring compliance by the Company Group with COVID-
19 Measures applicable to any of them or {¢) in respect of COVID-19, protecting the health and




safety of emplovees or other persons with whom the Company Group and their personnel come
inte contact with during the course of business operations.

“Cumulative Expansion Project Earnout Payment™ has the meaning set forth in Section
2.04(a).

“Data Center Lease”™ means any wrillen master service agreement. colocation agreement,
or similar Contraet {including service orders thereunder) to which the Company or its Subsidiaries
is a party and by which the Company or its Subsidiaries grants a Person a leasehold estate,
leasehold interest or the right to receive power in any data center owned by the Company or its
Subsidiaries.

“D&O Indemnified Parties™ has the meaning set forth in Section 7.09(a).

“D&O Tail Policy™ has the meaning set forth in Section 7.09(b).

“Data Site” means that online virtual data room titled “Data Room — MARA™ and hosted
by Box.com, as established by or on hehalf of the Company in connection with the transactions
contemplated hereby.

“Deductible” has the meaning set forth in Section 8.04(a).

“Designated Accountant” has the meaning set forth in Section 2.03(h),

“Digital Assets” means cryptocwrrencies (including Bitcoin), blockchain-based tokens.
and other blockehain assel equivalents,

“Disclosure Schedules” means, collectively, the Seller Disclosure Schedules and the
Buyer Disclosure Schedules.

“Dispute Notice™ has the meaning set forth in Section 2.03(h),

“Dispute Period” has the meaning set forth in Section 8.05(c).

“Dispute Statement” has the meaning set forth in Section 2.02.

“Disputed Item Setflement Statement” has the meaning set forth in Section 2.03(b).
“Disputed Items” has the meaning set forth in Section 2,02,

“Effect” has the meaning set forth in the definition of Buyer Material Adverse Effect.
“Enterprise Value means $178,650,000.00.

“Environmental Law™ means any applicable Law relating to pollution or the protection
of the environment.

“Equity Interests” means, with respect 1o any Person, any capital stock or voling or other
equily securilies, shares, parinership interests, limited liability company interests, membership




interests or units, or any other equity interests of, or other equity participation in, such Person that
confers on any other Person the right to receive a share of the profits and losses of, or distribution
of the Assets of, such Person.

“ERCOT” means the Electric Reliability Council of Texas, Inc. or any successor entity,

“ERCOT Earnout Payment” has the meaning set forth in Section 2.05(a).

“ERCOT Earncut Payment Amount” means an amount equal to the product of (a) the
additional MW capacity of load or capacity (but in no event more than 10 MW total) to be
energized (or similar) at the Granbury Facility pursuant to an ERCOT Expansion Approval,
mneltiplied by (b)) if such ERCOT Expansion Approval is received prior to or on the three month
amniversary of Closing, $460,000 (i) if such ERCOT Expansion Approval is received after the
three month anniversary of Closing but on or prior to the six month anniversary of Closing,
$425,000 or (iii) il such ERCOT Expansion Approval is received afler the six month anniversary
of Closing bul on or prior o the three year amnmiversary of Closing, $30,000.

“ERCOT Earnout Peried™ has the meaning set forth in Section 2.05(a).

“ERCOT Expansion™ has the meaning set forth in Section 2.05(a).

S“ERCOT Expansion Approval™ has the meaning set forth in Section 2.05(a),

“ERCOT Payment Notice” has the meaning set forth in Section 2.05(d).

“ERISA™ means the Employee Retirement Income Security Act of 1974 and the
regulations issued thereunder.

“Estimated Cash™ has the meaning set forth in Section 2.02.
“Fstimated Closing Statement™ has the meaning set forth in Section 2.02,

“Estimated Indebtedness for Borrowed Money™ has the meaning set forth in Section

2.02.
“Fstimated Transaction Expenses™ has the meaning set forth in Section 2.02.
“Fstimated Working Capital” has the meaning set forth in Section 2.02.
“Excess Amount™ has the meaning set forth in Section 2.03(c).
“Execution Date™ has the meaning set forth in the preamble to this Agreement.

“Existing Facility” has the meaning set forth in Section 2.04(a).

“Expansion Project™ has the meaning set forth in Section 2.04(a).




“Expansion Project Earnout Payment Amount™ means an amount equal to the product
of (a) the MW capacity to be added to any Existing Facility in an Expansion Project as
comtemplated by the construction Contracts for such Expansion Project, mudtiplied by (b) $50,000.

“Expansion Projeet Earnout Period™ has the meaning set forth in Section 2.04{a).
“Expansion Project NTP™ has the meaning set forth in Section 2.04(a).
“Expansion Project Payment Notice™ has the meaning set forth in Section 2.04(d).

“Facilities” means the Assets and facilities of the Company Group.
“Final Cash”™ has the meaning set forth in Section 2.03(a),
“Final Indebtedness for Borrowed Money™ has the meaning set forth in Section 2.03(a).

“Final Purchase Price” means an amount equal to (a) Enterprise Value. plus (b) the Final
Cash, (¢)(i) plus the amount, if any, that Final Working Capital is greater than the Target Working
Capital or (ii}) minus the amount, if any. that Final Working Capital is less than the Target Working
Capital, minus (d) the Final Indebtedness for Borrowed Money, minus (2) the Final Transaction
Expenses.

“Final Transaction Expenses” has the meaning set forth in Section 2.03(a).
“Final Working Capital” has the meaning set forth in Section 2.03(a).
“Financial Statements™ has the meaning set forth in Section 5.08.

“Fraud™ means, with respect to any Person, such Person’s knowing and intentional
common law fraud under the Laws of the State of Delaware with respect to the making by such
Person of any of the representations and warranties contained in this Agreement or any other
Transaction Document or in any certificate delivered pursuant hereto or thereto, provided, that,
notwithstanding anything to the contrary, “Fraud™ shall not include equitable fraud, promissory
frawd, unfair dealings fraud. constructive fraud. any torts (including a claim for fraud) based on
negligence (including gross negligence) or recklessness, grossly negligent or negligent
isrepresentation or omission.

“GAAPT means the United States generally accepted accounting principles, applied on a
consistent basis,

“Crovernmental Authority™ means any (a) federal, state, provineial, territorial, local,
munigipal, or other government, or any agency. branch, department, commission, board, bureau,
instrumentality, political or other subdivision. or official thereof, (b)court of competent
jurisdiction, administrative agency. regulatory or self-regulatory organization, commission,
tribunal, judicial or arbitral body, or any other body exercising. or entitled to exercise, any
administrative. executive, judicial, legislative, police, regulatory or taxing authority or power of
any nature or () international, national, or supranational governmental or quasi-governmental




authority or entity of any nature, or any agency, branch, department, commission, board, bureau,
instrumentality, political or other subdivision, or official thereof.

“Granbury Facility™ means both (a) that Facility located at 2001 Mitchell Bend Hwy,
Granbury, TX 76048 and (b) any Facility (whether constructed before or after Closing) utilizing
the same interconneclion or other non-grid source of power as the Facility contemplated by the
[oregoing clause {(a).

“Hazardous Substance” means any substance that is (a) defined pursuant te any
Environmental Law to be a harardous waste, hazardous substance, hazardous material, or toxic
substance due to its dangerous or deleterious properties or characteristics and (b) any petroleum or
petroleum products and any derivative or by-product thereof, any per- or poly-fluere alkyl
substance, asbestos-containing materials, toxic mold and radon.

“Hedging Arrangement” means any hedging, option or other similar Contract the purpose
of which is to benefit from or reduce the risk of fluctuations in the price of any commodity:
provided, that “Hedging Arrsmgement” shall not in¢lude any supply, power supply, ofliake, “take-
or-pay” or similar Contract.

“HSR Act” means the Hart-Scott-Rodine Antitrust Improvements Act of 1976, as
amended, and the rules and regulations promulgated thereunder.

“Indebtedness for Borrowed Money ™ means, without duplication, in each case calculated
in accordance with the Accounting Principles: (@) indebtedness for borrowed money (including
lines of credil, term loans, mortgage loans and amounts outstanding under overdrafl facilities) or
indebledness issued or incurred in substitution or exchange [or indebledness for borrowed money,
in each case, whether current, short-term or long-term and whether secured or unsecured and
(b} obligations evidenced by bonds, debentures, notes, mortgages, debt securities or other similar
instruments. For the avoidance of doubt, “Indebtedness for Borrowed Money™ shall not include
any items included i the calculation of Working Capital hereunder,

“Indemnified Party” means any Person claiming indemnification under any provision of
Artiele VIIT

“Indemnifying Party™ means any Person against whom a elaim for indemmification is
being asserted under any provision of Article VIIT

“Initial Purchase Price” means an amount equal to (a) Enterprise Value, plus (b)
Estimated Cash, (¢)(i) pius the amount if any, that Estimated Working Capital is greater than the
Target Working Capital or (ii) sminis the amount, if any, that Estimated Working Capital is less
than the Target Working Capital, mimes (d) the Estimated Indebtedness for Borrowed Money,
mirmey (@) the Estimated Transaction Expenses,

“Intellectual Property”™ means intellectual and industrial property rights under the Laws
of any jurisdiction, whether registered or unregistered, including (a) patents and patent applications
and other patent rights (including any divisions, continuations, continuations-in-part, reissues.
reexaminations and interferences thereof). (b) trademarks. trade names, service marks, and trade
dress, and applications and registrations for the foregoing, and all goodwill associated therewith,




() domain names, (d) copyrights and rights in copyrightable warks, () rights in Software and (f)
inventions, trade secrets, know-how. confidential business information and other proprietary
information and rights,

“Intercompany Accounts” means any accounts, balances, payables, receivables or
Indebledness for Borrowed Money or other amounts owing belween (a) Seller or any of ils
Alliliates {other than the Company Group), on the one hand and (b) any member of the Company
Group, on the other hand.

“Interim Period” has the meaning set forth in Section 7.02(a).
“K&E” has the meaning set forth in Section 10.15,
“Kearney Facility” means the Facility located at 3213 Global Drive, Kearney, NE 68847,

“Knowledge of Buyer”™ means the actual knowledge of any Person set forth on Section
1.01{b} of the Buyer Disclosure Schedules after reasonable inquiry.

“Knowledge of Seller” means the actual knowledge of any Person set forth on Section
1.01{c) of the Seller Disclosure Schedules after reasonable inquiry.

“Laws” means all laws, constitutions, acts, statutes, ordinances, codes, rules, regulations,
codes, Orders and common law of any Governmental Authority,

“Lease” has the meaning set forth in Section 5.13(a).
“Leased Real Property™ has the meaning set forth in Section 5.13(a).

“Liability” means any loss, commitment or obligation or lability of any nature (whether
pecumiary or nol, known or unknown, whether asserted or unasserted, whether absolute or
contingent, whether matured or unmatured, whether determined or determinable, whether acerued
or unacerued, whether liquidated or unliquidated, and whether due or to become dug), meluding
those arising under any Contract or Lavw.

“Liens” means any lien, mortgage, security interest, pledge. charge. imperfection of title.
lease, easement, right-of-way, restriction, assessment, right of first offer or refusal, put, call, claim
or other encumbrance,

“Limited Guarantee™ has the meaning set forth in Section 10, 17(a).

“Lookback Date” means November 2, 2022,

“Losses” means any and all claims. damages, losses. Liabilities, Taxes. costs. fines,
penalties and expenses, including reasonable and documented fees for outside counsel and other
oltside accountants and consultants.

“Material Adverse Fffect”™ means any Effect that, alone, or together with any other Effect.
has had or would reasonably be expected o have, a material adverse effect on the business, Assels,




financial condition or results of operations of the Company Group, taken as a whole; provided,
that none of the following shall constitute or be deemed to contribute to a “Material Adverse
Effect” or shall otherwise be taken into account in determining whether a “Material Adverse
Effect™ has occurred or would reasonably be expected to ocour: (a) changes generally affecting the
industries in which the Company Group operates, whether international, national, regional, state,
provineial or local; (b) changes in intemational. national, regional, state, provineial, local or other
markets generally affecting Digital Assets, commodities, raw materials or other supplies, products
or services: (¢) changes in regulatory, political. social or geopolitical conditions; (d) any acts of
war, whether or not declared, armed hostilities. sabotage. terrorist activities. social unrest or
electronic or digital attack by any Person; (e) earthquakes, tsunamis, sandstonns, hurricanes.
floods, acts of God or other effects of weather. meteorological events or natural disasters: () any
epidemic, pandemic or disease, including COVID-19, any COVID-19 Measure and any COVID-
19 Reasonable Response (including the Effects thereof), (2) changes after the Execution Date in
applicable Law or the interpretation or enforcement thereof by any Governmental Authority:
(h) changes in the capital, currency, financial, banking or securities markets; (i) the announcement
or pendency of this Agreement or the consummation of the transactions contemplated hereby,
including the identity of, or the effect of any Effect relating to, Buyer or any of its Affiliates
(provided, that this clause (i) shall not apply to Section 4.05 or Section 5.05, or, to the extent related
to Section 4.05 or Section 5.05%: (j) changes after the Execution Date in GAAP; (k) labor strikes,
requests for representation, organizing campaigns, work stoppages. slowdowns or other labor
disputes: (1) actions or omissions expressly required to be taken or not taken, as applicable, by
Seller, Seller Guarantor or any member of the Company Group pursuant to the terms of this
Agreement or any other Transaction Document to which it is a party (other than an obligation to
operale in the ordinary course of business); or {m) any failure of Seller or Seller Guarantor or any
member of the Company Group to meet any projections, forecasts or estimates of revenues,
earnings or any other financial performance or results of operations (it being understood that this
clause (m) shall not exclude any Effect giving rise to such failure to the extent any such Effect is
not otherwise excluded from this definition of Material Adverse Eifect). provided, fiirther, that
anry Effect resulting from the matters described in any of clauses (a). (b}, (e). (d). (e). (£). (g). (h).
(i} {1} or (K} may nonetheless be taken into account in determining whether a “Material Adverse
Effect” has occurred or would reasonably be expected to occur to the extent such Effect has had
or would reasonably he expected to have a disproportionate adverse impact on the business, Assets,
financial condition or results of operations of the Company Group, individually or in the aggregate,
as compared to other Persons similarly situated in the industries in which the Company Group
operates.

“Material Contracts” has the meaning set forth in Section 5.12(a).
“Mini Basket™ has the meaning set forth in Section 8.04(a).
“Non-Recourse Party”™ has the meaning set forth in Section 10.14.
“Notice of Claim™ has the meaning set forth in Section 8.05(a).

“OFAC” has the meaning set forth in the definition of “Sanctioned Person™




“Order” means any Ul'dﬁ!', der:islon, rulin; writ, judgmen Jllllllt'ICtiOI'L, st lllﬂ.tiO!I'!, decree
or award JSSLiéd, romulgated or entered by or with any Governmental Authority.

“Owrganizational Documents™ means, with respect to (a) any corporation, its articles or
certificate of incorporation and bylaws or documents of similar substance, (b) any limited liability
company, its articles or certilicate of organization or formation and ils operaling agreement or
limited liability company agreement or documents of similar substance, (¢) any parinership
(whether general or limited), its certificate of partnership and partnership agreement or documents
of similar substance and (d) any other entity. its organizational and governing documents of similar
substance to any of the foregoing.

“Outside Date” has the meaning set forth in Section 9.01(b).
“Owned Real Property™ has the meaning set forth in Seetion 5.13(c).
“Party” or “Parties” has the meaning set forth in the preamble to this Agreement.

“Payoff Amounts™ means, for each item of Pavoff Indebtedness. the aggregate amounts
necessary for the Company Group to repay and discharge in full all obligations outstanding
pursuant to such item of Payoff Indebtedness {other than any amounts necessary to secure or
otherwise collateralize any obligations under or with respect to any undravwn letters of cradit).

“Payoll Indebtedness™ means any Indebtedness for Borrowed Money of the Company
Group that is either (a) required by its terms to be repaid or for which a default, acceleration or
similar event would occur. in each case, in connection with the consummation of the transactions
contemplated by this Agreement and the other Transaction Documents or (b) sel forth on Section
1.01{d} of the Seller Disclosure Schedules; provided, that “Payoff Indebtedness™ shall not include
any Indebtedness for Borrowed Money of the Company Group with respect to which a consent
and waiver has been obtained with respect to any required repayment, default, acceleration or
similar event that would otherwise occur in connection with the consummation of the transactions
contemplated by this Agreement and the other Transaction Docuiments,

“Payoff Letters” means a customary payofl letter executed by the applicable lenders or
other obligees (or their agent) of the oulstanding Payofl Indebledness which shall (a) indicale the
applicable Payoll’ Amount. (b) provide wire instructions for payment of the applicable Payoll
Amount and (¢) evidence the termination or other satisfaction, upon receipt of the applicable
Pavoff Amount, of all obligations under such item of PayofT Indebtedness {other than customary
indemnity obligations and such other provisions and obligations that customarily survive the
payment of the Pavoft Amounts that expressly survive by their terms).

“Permit” means any clearance, consent, approval, authorization, amendment, franchise,
license. registration, permil, exemplion, waiver, variance. qualification, declaration, designation.
registration, or certificate of. with or to. granted by, or obtained from. any Governmental
Authority, as applicable.

“Permitted Equity Liens” has the meaning set forth in Section 2.01(a).




“Permitted Liens” means (a) mechanics’, materialmen’s, carriers’, workmen's,
repairmen’s or other similar Liens, that arise in the ordinary course of business and relate to
amounts not vet delinquent or which are being contested in good faith by appropriate Proceedings
and for which appropriate reserves have been set aside in accordance with GAAP, (b) purchase
money Liens and Liens arising under conditional sales agreements and equipment leases with third
parties entered into in the ordinary ¢ourse of business, (¢) Liens lor Taxes that are not due and
payable or that are being conlested in good [aith by appropriate Proceedings and for which
adequate reserves have been set aside in accordance with GAAP, (d) Liens reflected in the
Financial Statements, (e) pledges or deposits to secure obligations under workers” compensation
Laws, unemployment insurance Laws or similar Laws or to secure public or statutery obligations,
(f) Liens affecting the interest of the lessor in leased property. (g) pledges and deposits to secure
the performance of bids, trade contracts, leases, surety and appeal bonds, performance bonds and
ather obligations of a similar nature, (h) Liens securing Indebtedness for Borrowed Money that
will be released at or prior to the Closing, (i) with respect to the Leased Real Property and Owned
Real Property, (A) zoning, building and other similar restrictions which are not violated by the
current use of the affected property, (B) casemenis, rights of way, servitudes, properly use
agreements, line rights, surface leases. real property licenses {including right of way Permits) and
other similar restrictions including non-monetary Liens set forth in any title insurance policy issued
to a member of the Company Group or Liens that would be disclosed by a current, accurate survey,
and (C) Liens or other imperfections of title, if any. that, in the case of each of clauses (f) and
{A)through {C) of this clause (i), would not, individually or in the aggregate, reasonably be
expected to result in or have a Material Adverse Effect, (j) Liens created by Buyer or any of its
Affiliates, or otherwise consented to in writing by Buyer or any of its Affiliates, (k) Liens arising
under this Agreement or pursuant, avising under or related to any Material Contract or similar
Contract {other than as a result of any breach by Seller or any of its Affiliates (including the
Company Group) theregof), (I} non-exclusive licenses to Intellectual Property, (m) Liens securing
obligations under capital leases and (n) those Liens set forth on Section 1.01(e) of the Seller
Disclosure Schedules.

“Person’™ means any individual, partnership (whether general or limited), corporation,
limited liability company. association, joint stock company, trust, joint venture, unincorporated
arganization or association, Governmental Authority or other entity, whether or not a legal entity.

“Personal Information™ means (a) any mformation relating to an identified or identifiable
natural person and (b) any information defined as “personal information,” “personal data.”
“personally identifiable information.” “Protected Health Information.” or similar term under
applicable Law.

“Pre-Closing Consolidated Group Tax™ means any Taxes imposed on any member of
the Company Group as a result of being a member of any affiliated, combined, consolidated,
unitary or similar group for Tax purposes, including, for the avoidance of doubt, Texas franchise
Tax, that includes Seller or its Afliliates (other than any member of the Company Group),
including pursvant to Treasury Regulation Section 1.1502-6 {or any similar provisions of Law),
with respect to any Pre-Closing Tax Period (or portion thereof) beginning on or after the Lookback
Date.




“Pre-Closing Tax Period” means any taxable period ending on or before the Closing Date
and the portion of any Straddle Period that ends on and includes the Closing Date.

“Procecding” means any action, claim, cross-claim, counterclaim, complaint, charge,
mediation, audit, hearing, investigation, litigation, suit, arbitration or other proceeding, in each
case, whether legal, administrative or arbitral, by or before any Governmental Authority.

*Prohibitive Order” has the meaning set forth in Section 7.05(b).

“Purchase Price” means the Initial Purchase Price and Final Purchase Price, as finally,
conclusively and bindingly determined pursuant to Section 2.03.

“Recovery Expense™ has the meaning set forth in Section 9.02(¢).

“Reference Time™ means 12:01 am. prevailing Pacific Time on the Closing Date.

“Released Claims™ has the meaning set forth in Section 7.13(b)

“Released Person™ has the meaning set forth in Section 7.13(b).

“Releasing Person™ has the meaning set forth in Section 7. 13(b).

“Remedies Exception” means (a) applicable bankruptey, mselvency, reorganization,
moratorium, and other similar Laws of general application. heretofore or hereafter enacted or in
effect, atfecting the rights and remedies of creditors generally and (b) general equitable principles,
including the availability of the remedy of specific performance or other injunetive relief.

“Representatives” means, with respect to any Person, such Person’s members, partners,
other equityholders, trustees, directors, managers. officers, emplovees. attorneys. accountants,
financial advisors, consultants, other advisors, representatives and other agents acting for or on
behalf of such Person.

“Resolution Period™ has the meaning set forth in Section 7.05(b).

“Response Notice™ has the meaning set forth in Section 8.05(c).

“Restricted Cash”™ means cash in escrow accounts and cash subject to a lockbox, dominion
or control agreement:, provided, that Restricted Cash shall not include any cash held in respect of
customer deposits,

“Reverse Termination Fee” has the meanmg set forth in Section 9.02(h).

“Review Peried™ has the meaning set forth in Section 2.03(b).

“Right” means any (a) option, warrant, convertible or exchangeable security or other right
to directly or indirectly subscribe for, purchase or otherwise acquire any Equity Interest or other
security of any class, with or without payment of consideration. either immediately or upon the

occurrence of a specilied date or specified event or the satisfaction of any other condition and (b)
any right 1o acquire any of the items set forth in clavse (a).
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“Sample Closing Statement” means the sample calculation. prepared for illustrative
purpeses only, of Cash, Working Capital, Indebtedness for Borrowed Money and Transaction
Expenses and the resulting calenlation of Initial Purchase Price and Final Purchase Price,
determined as if the Closing had occurred on the Balance Sheet Date, set forth on Schedule B,

*Sanctioned Country™ shall mean any country or territory that is the target of country- or
territory-wide Sanctions (currently, the Crimea. so-called “Donetsk People’s Republic™, and so-
called “Luhansk People’s Republic.”™ Kherson, and Zaporizhia regions of Ukraine, Cuba, Iran,
North Korea, and Syria).

“Sanctioned Person™ shall mean (a) any Person listed in any Sanctions-related restricted
party list, including the U8, Department of the Treasury Office of Foreign Assets Control’s
(“OFAC™) List of Specially Designated Nationals and Blocked Persons, or any other sanctions-
or export-related restricted party list maintained by OFAC, the U.S. Department of Commerce
Burcan of Industry and Security (“BIS™), or the U.S. Department of State, (b) any Person located,
organized, or resident in a Sanctioned Country or () any Person, directly or indireetly, 30 pereent
or greater owned, or controlled by, any such Person deseribed in clauses (a) or (b),

“Sanctions” shall mean all applicable Laws relating to economic or financial sanctions or
trade embargoes imposed, administered or enforced from time to time by the United States
(inchuding by OF AC, BIS, or the U8, Department of State), His Majesty’s Treasury of the United
Kingdom, the European Union, and the United Nations Security Couneil.

*Seller” has the meaning set forth in the preamble to this Agreement.

*Seller Disclosure Schedules™ means the disclosure schedules (including any attachments
thereto) delivered by Seller to Buyer on the Execution Date concurrently with the execution and
delivery of this Agreement.

“Seller Fundamental Representations™ means those representations and warranties set
forth in Section 4.01, Section 402, Section 4.03. Section 4.04, Section 3.01, Section 5.02, and
Section 3.04.

“Seller Guarantor™ has the meaning set forth in the preamble to this Agreement.

“Seller Guarantor Limited Guarantee™ has the meaning set forth in Section 10.18.

“Seller Indemnified Parties™ means the Seller and its Affiliates. and its and their
respective directors, managers, officers, members, emplovees, equitvholders, controlling Persons,
contractors and agents, and ¢ach of their respective successors and permitted assigns.

*Seller Insurance Policies” has the meaning set forth in Section 7.07(b).
*Seller Material Adverse Effect” means any Effect that, alone, or together with any other
Effect, has prevented, or would reasonably be expected to prevent, Seller’s consummation of the

transactions contemplated by this Agreement by the Outside Date.

“Seller Released Claims™ has the meaning set forth in Section 7. 13(b).
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“Seller Released Person™ has the meaning set forth in Section 7.13(a).
“Seller Releasing Person” has the meaning set forth in Section 7.13(h).
“Shortfall Amount” has the meaning set forth in Section 2.030d).

“Software” means any and all computer programs, meluding operating systems and
applications, sofiware, implementations of algorithms, libraries, databases and program interfaces,
whether in source code or abject code form and all documentation, including user manuals relating
to the foregoing.

“Stipulated Amount” has the meaning set forth in Section 8.05(f).

“Straddle Period” means any taxable period beginning on or before the Closing Date and
ending afler the Closing Date.

“Subject Interests” has the meaning set forth in the recitals hereof.

“Subsidiary” means, with respect to any Person, any other Person of which at least 50%
of the outstanding voting securities or other Equity Interests are owned, directly or indirectly, by
such first Person.

“Target Working Capital” means an amount equal to 51,488,249,

“Tax” or “Taxes” means any and all federal. state, provincial, local, foreign and other
taxes, levies. imposts, duties assessments and other charges in the nature of a tax imposed by any
Governmental Authority, including any income, profits, gross or net receipts, property, sales, use,
capital gain, transfer, excise. license. production. franchise. employment, social security.
cccupation, payroll, estimated, registration, capital, government pension or insurance. rovalty.
severance, stamp or documentary, value added, goods and services, business or occupation,
envirommental taxes, together with all related fines, penalties, interest, costs, charges and
surcharges, and in each case, whether payable directly or imposed by way of a withholding or
deduction.

*Tax Allocation™ has the meaning set forth in Section 7.06(h).
“Tax Claim™ has the meaning set forth in Section 7.06{e).

“Tax Returns” means any retum, report, information return, declaration, claim for refund,
election, disclosure, estimate or other document (including schedules) filed or required 1o be filed
with any Governmental Authority in connection with the determination, assessment or collection
of any Tax or the administration of any Laws relating to any Tax.

“Third-Party Claim” has the meaning set forth in Section 8.06(a).

“Transaction Documents” means this Agreement, the Assigmment Agreement and all
other documents delivered or required to be delivered by any Party pursuant to this Agreement.




“Transaction Expenses” means, without duplication, (a) all costs. fees, expenses and
dizbursements incurred or otherwise payable by any member of the Company Group (but not paid
as of the Reference Time), including the costs, fees, expenses and disbursements of counsel,
accountants, financial advisors, investment bankers, experts, consultants and other advisors or
service providers, arising from the process of selling the Company, including the negotiation,
preparation, execution and delivery of this Agreement and the other Transaction Documents, the
performance and consummation of the transacltions contemplated hereby and thereby and the
general sales process of the Company leading 1o the execution of this Agreement, (b) all broker’s,
finder's or other fees or commissions or similar fees incurred or otherwise payable by any member
of the Company Group in connection with the transactions contemplated by this Agreement or any
of the other Transaction Documents that have not been paid at or prior to the Reference Time by
Seller or its Affiliates (including the Company Group). (¢) any sale, transaction, change of control,
stay. retention or similar bonnses or any success fees, severance or other pavments pavable to any
Person by any member of the Company Group, including under the terms of any Contract or
otherwise, arising solely from the consummation of the transactions contemplated by the
Transaction Documents (excluding any amounts pavable due lo actions or decisions made by
Buyer at or following the Closing, including a termination of any Person or reduction in
responsibility). and the aggregate amount of the emplover portion of any payroll or other
employment Taxes related thereto and (d) all premiums, fees, costs and expenses of obtaining the
D& Tail Policy payable by any member of the Company Group: provided, that in no event shall
“Transaction Expenses” include any fees, costs, expenses or disbursements (i) initiated or
otherwise incurred at the request of Buver or any of its Affiliates or any of its or their respective
Representatives or caused by any of such Person’s actions at or following the Closing or (ii) related
to any of Buyer's or its Afliliates financing activities i connection with the transactions
contemplated hereby. Notwithstanding anything to the contrary, the “Transaction Expenses”
shall be expressed as a negative number.

“Transaction Tax Deductions” means, without duplication, any amount that is deductible
at a more likely than not or higher level of comfort for income Tax purposes that is incurred by or
on behalf of the Company or any member of the Company Group in connection with the
transactions contemplated herein, including (a) any fees and expenses paid or pavable by the
Company Group in connection with or related to the transactions contemplated hereby, including
Transaction Expenses and any bonuses or other compensatory amounts paid in connection with
the transactions contemplated by this Agreement (and including for this purpose amounts that
would be Transaction Expenses but for the fact that such amounts were paid prior to the Closing)
and (b) any fees, expenses. premiums and penalties paid or payable with respect to the prepayment
of debt and the write-off’ or acceleration of the amortization of deferred financing costs. For
purposes of determining the amount of Transaction Tax Deductions. the Parties hereby agree it
shall be assumed that the Company Group elects under Internal Revenue Service Revenue
Procedure 2011-29 to deduct 70% of any success-based fees (within the meaning of Treasury
Regulations Section 1.263(a)-5()) paid in connection with the transactions contemplated by this
Agreement,

“Transfer Taxes™ means any sales (including bulk sales), use, value added, documentary,
stamp. gross recelpts, registration, transfer, convevance, excise. recording. license, stock transfer
stamps, real estate transfer and other similar Taxes and fees arising out of or in connection with or
attributable to the transactions effected pursuant to this Agresment.
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“Treasury Regulations” means the United States Treasury regulations promulgated under
the Code, as amendead.

SWARN Act™ has the meaning set forth in Section 5.15(b).

*Working Capital” means (a) the current assets {excluding Cash and deferred Tax assets)
of the Company Group. plus (b) deposits, pre-payments and similar (whether long-term or short-
term) posied 1o power suppliers and other vendors (without duplication of amounts included in
clause {a)). plus (¢) the amount of any property Taxes for 2023 and 2024 taxable periods paid by
or on behalf of the Company Group during the period from the Effective Date through and
including the Closing Date. minus (d) the current liabilities (excluding intercompany payables,
Indebtedness for Borrowed Money, deferred Tax Liabilities, property Tax Liabilities for 2023 and
2024 taxable periods and Transaction Expenses) of the Company Group, in each case, determined
as of the Reference Time and calculated in accordance with the Accounting Principles and
Working Capital Statement.

“Working Capital Statement™ means the statement set forth on Schedule C.
Section 1.02  Other Definitional Matters.

{a) All references in this Agreement to Exhibits, Schedules (including the
Disclosure  Schedules), Articles, Sections, clauses and other subdivisions refer to the
cotresponding  Exhibits,  Schedules (including  Disclosure  Schedules),  Articles, Sections,
clauses and other subdivisions ol or to this Agreement unless expressly provided otherwise.
Headings, captions or titles appearing al the beginning of any Articles, Sections, clauses or other
subdivisions of this Agreement are for convenience only, do notl constilute any part of this
Agreement, and shall be disregarded in construing the language hereof.

(by  The Exhibits and Schedules (including the Disclosure Schedules) to this
Agreement are attached hereto and by this reference incorporated herein for all purposes.
References to specific sections within Exhibits or Schedules should be understood to apply only
to the relevant Exhibit or Schedules, unless explicitly stated otherwise. Any capitalized terms used
in any Exhibit or Schedule (including the Disclosure Schedules) attached hereto and not otherwise
defined therein shall have the meaning sel forth in this Agreement.

{c) The words “this Agreement.” “herein,” “hereby.” “hereunder” and
“hereat.” and words of similar import, refer to this Agreement as a whole and not to any particular
clause or other subdivision thereof unless expressly so limited. The words “this Article,”™ *“this
Section,” “this clause,” and words of similar import, refer only to the Article, Section, clavse or
other subdivision hereof in which such words oceur, The word “or™ has the inclusive meaning
“and‘or,” and the word “including” {and correlative forms thereof) shall be deemed to be followed
by the phrase “without limitation.” Relerences to “wrilten™ or “in wriling” include in electronic
formats. such as emails or documents stored in digital form, provided they are in a form capable
ol being permanently recorded and retrievable in perceivable lorm.

{d) All references to “8.” “T7.8. Dollars,” “Dollars™ and “dollars™ and other
monetary figures shall be deemed to refer to United States Dollars unless otherwise expressly
provided herein. For purposes of determining the U.S. Dollar equivalent of any non-United States

17




currency, such currency shall be deemed to have been converted into TS, Dollars at 12:00 p.m.
prevailing Pacific Time on the date on which such amount was paid. incurred. distributed or
otherwise determined in non-United States currency at the applicable foreign exchange spot rate
for settlement as quoted by Bloomberg on www bloomberg.com/markets/currencies/fxe.html, or,
if such service is no longer quoting such exchange spot rate, as displayed on another information
service of similar repute which publishes that rate of exchange from time to time. All accounting
terms used bul not defined herein shall have the meanings given o them under the Accounting
Principles, unless otherwise specified.

{e) Pronouns in masculine, feminine or neuter genders shall be construed to
include any other gender, and words. terms and titles (including terms defined herein) in the
singular form shall be construed to include the plural and vice versa, in each case, unless the
context otherwise requires.

(6 Unless the context otherwise requires, any relerence to (i) any Person shall
be deemed to refer to such Person’s successors and permitted assigns. and, in the case of any
Governmental Authority, 1o any Person succeeding 1o ils functions and capacities, (ii) any Law
shall be deemed to refer to all rules and regulations promulgated thereunder, (iii) any Contract
shall be deemed to refer to such Contract as amended, restated, supplemented or otherwise
maodified from time to time in accordance with the terms hereof or thereof, as applicable and in
effect at any given time (except for any requirement to list Contracts on the Seller Disclosure
Schedules, where references shall not be deemed to include such amendments, restatements,
supplements or modifications unless expressly identified on the Seller Disclosure Schedules or
otherwise provided in the Data Site), (iv) any Law shall be deemed 1o refer 1o such Law as
amended, restated, supplemented or otherwise, and (v) delivery of notice shall mean prior writlen
notice.

(2) Any reference to any “day” or any number of “days™ without explicit
reference to “Business Days” shall be deemed to refer to a calendar day or number of calendar
days. If any action is to be taken on or by a particular calendar day that is not also a Business Day,
then such action may be deferred until the immediately succeeding Business Daw. When
calculating the period of time before which, within which or following which any act is to be done
or slep laken pursuant 1o this Agreement, the date that is referenced in beginning the caleulation
of such period will be excluded (for example, if an action is 1o be taken on the second day aller a
triggering event and such evenl occurs on a Tuesday, then the action must be taken on Thursday).

(h) The phrases *“delivered,” “provided,” “furnished.” “made awvailable” or
words of similar import when used with respect to information or documents means that such
information or documents have either (i) been physicallv or electronically delivered to the relevant
receiving party of (i) in the case of information or documents of Seller or any of its Affiliates
(inchuding the Company Group), such information or documents have been posted and are
accessible by Buyer on the Data Site one hour prior 1o the actual time of execution of this
Agreement by the Parties,

(i) The phrase “to the extent™ shall mean the degree to which a subject or other
thing extends, and such phrase shall not mean simply *if.”




i) The phrase “ordinary course of business™ shall be deemed to include any
COVID-19 Measure and COVID-19 Reasonable Response.

(k)  The Parties and their respective counsel have reviewed, negotiated and
adopted this Agreement as the joint agreement and understanding of the Parties. The language
used in this Agreement shall be deemed to be the language chosen jointly by the Parties lo express
their mutual intent, and no presumption or rule of strict construction shall be applied against any
Party. Any dispute over interpretations of this Agreement will be decided without regard 1o events
of drafting or preparation.

ARTICLE II
PURCHASE AND SALE OF INTERESTS

Section 2.01  Purchase and Sale of Subject Interests.

{a) Upaon the terms and subject 1o the conditions set forth in this Agreement, at
the Closing, Seller shall sell, assign, transfer, convey and deliver lo Buyer, and Buyer shall
purchase, acquire and accept from Seller, all of Seller’s right. title and interest in and to the Subject
Interests, free and clear of all Liens (other than Liens arising under the Organizational Documents
of the Company, Liens arising under this Agreement and Liens relating to the transferability of
securities arising under applicable securities Laws (“Permitted Equity Liens™)) in consideration
for the Purchase Price,

(b) At the Closing, upon the terms and subject to the conditions set forth in this
Agreement. Buyer shall pay, or cause 1o be paid, to (1) Seller, by wire transfer of mmediately
available [unds, an aggregate amount equal to the Initial Purchase Price, and (i) to the extent
reflected in any invoice and wire instructions delivered to Buyer pursuant to Section 2.02, the
applicable payee or its designee set forth therein, by wire transfer of immediately available funds
on behalf of Seller or the Company Group, the applicable portion of the Transaction Expenses
reflected therein and (iv) the applicable lenders or other obligees (or their agent), on behalf of the
Company Group, the Payoff Amount (if any) set forth in each such Payvoft Letter (if any) to the
extent not paid prior to the Closing Date,

Section 2,02 Estimated Closing Statement. At least five Business Days prior to the
Closing Date, Seller shall prepare and deliver o Buyer: {#) a wrillen statement {the “Estimated
Closing Statement™) setting forth in reasonable detail, together with reasonable supporting
calculations and documents used in the preparation of the Estimated Closing Statement and which
shall be prepared in a manner consistent in all respects with the Sample Closing Statement and
Working Capital Statement, the Seller’s good faith estimate oft (i) Cash (the “Estimated Cash™),
(i) Working Capital (the “Estimated Working Capital™), (iii)the aggregate amount of
Indebtedness for Borrowed Money as of the Reference Time (the “Estimated Indebtedness for
Borrowed Money™), (iv)the aggregale mmnount of Transaction Expenses (the “Estimated
Transaction Expenses™ and (v} the resulting caleulation of the Initial Purchase Price, (b} a
wrillen schedule (the “Closing Consideration Schedule™) setting forth wire transler instructions
for payment of the Initial Purchase Price to Seller, (¢} with respect to any Transaction Expenses
that are reasonably expected to be unpaid as of immediately prior to the Closing and are not
pavable through pavroell of the Company Group (including as payable through payrall of the




Company Group, for the avoidance of doubt, amounts pavable through a professional employer
organization), (i) inveices in respect of such amounts and (i1) wire instructions for payvment of such
amounts (provided, that in no event shall failure to deliver any materials required pursuant to this
clause (¢} delay or prevent the Closing). No later than two Business Days prior to the Closing Date,
Seller shall deliver to Buyer Payvoff Letters with respect to any Payoff Indebtedness. Seller’s
caleulation of the foregoing amounts set forth in the Estimated Closing Statement and Closing
Consideration Schedule shall be based on the books and records of the Company Group. Following
delivery of the Estimated Closing Statement and Closing Consideration Schedule. but prior to the
Closing, Seller shall permit Buver and its Representatives reasonable access at reasonable times
given the circumstances to the books and records and any other documents or information
reasonably requested by Buyer and senior accounting personnel of Seller and the Company. in
cach case: {A) that are relevant to the calculation of the Initial Purchase Price and the components
thereof and (B) to the extent reasonably requested in writing by Buyver or its Representatives in
connection with their review of the Estimated Closing Statement; provided, that (A)such access
shall not unreasonably disrupt the operations of any member of the Company Group and (B) any
member of the Company Group may resirict the foregoing access and shall not be required to
provide any information or access the provision of which would violate applicable Law, including
data protection Laws, rules or regulations or cause forfeiture of attorney/client privilege or an
attorney work-product privilege (it being agreed that the Parties shall use their reasonable best
efforts to cause such information to be provided in a manner that would not result in such vielation
or forfeiture). As promptly as reasonably practicable, but in no event later than two Business Davs
prior to the Closing Date, if Buyer has a bona fide good faith disagreement with the Estimated
Closing Statement, Buyer shall provide written notice to Seller, which notice shall specify in
reasonable detail the basis for such disagreement including specilying those items with respect to
which Buyer has a bona fide good faith dispute (the “Disputed Items,” and such notice, a “Dispute
Statement™) and: (1) Seller shall cormret any clear and manifest errors with respect to the
calculation of any amount contained in the Estimated Closing Statement that is identified by Buyer
as a Disputed Item and promptly thereafter update the Estimated Closing Statement (and the
Closing Consideration Schedule, as required) to account for the correction of such clear and
manifest error; and (2) Seller shall consider any good faith comments from Buyer and Seller and
Buyer shall in good faith cooperate to reach a joint agreement as to whether and how to update the
Estimated Closing Statement to account for any other Disputed Items no later than one Business
Dy prior to the Closing Date; provided, that, in no event shall the review of the Estimated Closing
Statement or any Disputed Item relating thereto delay or prevent the Closing and, if Seller and
Buyer are unable to reach joint agreement on any Disputed Item, then the Estimated Closing
Statement shall not be updated for such Disputed Item. In the event that. in response to any
comment from Buyer, Seller revises the Estimated Closing Statement or Closing Consideration
Schedule. the foregoing five Business Day period shall be deemed to run from the date on which
the initial Estimated Closing Statement or Closing Consideration Schedule, as applicable, was
delivered to Buyver.

Section 2.03  Post-Closing Ad justment.

{a) Within 60 days after the Closing Date, Buyer shall deliver to Seller a written
statement (the “Closing Statement™) setting forth in reasonable detail, together with reasonable
supporting calculations and documents used in the preparation of the Closing Statement, which
shall be prepared in a manner consistent in all respects with the Sample Closing Statement and
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Working Capital Statement, the Buyer's good faith calculation of (each, a “Closing Item”):
(i) Cash (as finally determined pursuant to this Section 2.03. the “Final Cash™), (i) Working
Capital (as finally determined pursuant to this Section 2.03. the “Final Working Capital™);
(iii) the aggregate amount of Indebtedness for Borrowed Money as of the Reference Time (as
finally determined pursuant to this Section 2.03, “Final Indebtedness for Borrowed Money™);
(iv) the aggregaie amount of Transaction Expenses (as linally determined pursuant 1o this Seclion
2.03, the “Final Transaction Expenses™) and (v} the resulting caleulation of the Final Purchase
Price. Buyer agrees that, following the Closing through the date that the Closing Statement
becomes conclusive and binding upon the Parties in accordance with this Section 2.03. it will not
(and will cause its Affiliates not to) take any actions with respect to any books, records, policies
or procedures on which the Closing Statement is based or on which the Closing Statement is to be
hased that would materially impede or materially delay the determination of the amount of the
Final Cash, the Final Working Capital, the Final Indebtedness for Borrowed Money, the Final
Transaction Expenses or the preparation of the Dispute Notice or the Closing Statement in the
mamner and viilizing the methods required by this Agreement.

(by  Seller shall have 60 days afier Seller’s receipt of the Closing Statement {the
“Review Period™) within which to review Buyer's calculation of the Closing Items. If Seller
disputes any of the Closing Items, Seller shall notify Buyer in writing of its objection to such
Closing Item(s) within the Review Period. together with a description of the basis for and dollar
amount of such disputed items (to the extent possible) (a “Dispute Notice” and such items
“Closing Disputed Items ™). The Closing [tems, as set forth in the Closing Statement, shall become
final, conclusive and binding on the Parties unless Seller delivers to Buyer a Dispute Notice within
the Review Period. If Seller timely delivers a Dispute Notice, any amounts on the Closing
Statement not objected to by Seller in the Dispute Notice (or by Buyer as a resull of the items
disputed by Seller in any such Dispute Notice) shall be final, conclusive and binding on the Parties,
and Buyer and Seller shall, within 30 days following Buyer's receipt of such Dispute Notice
(the “Resolution Period™), use commercially reasonably efforts to attempt to resolve in writing
their differences with respect to the matters set forth in the Dispute Notice (and any matters with
respect to the Closing Items which Buver is disputing as a result of the matters set forth in the
Dispute Notice, or any disputed matters arising out of the foregoing) and any such resolution shall
be final, conclusive and binding on the Parties. If, at the conclusion of the Resolution Period, any
amounts remain in dispute, then each of Buyer and Seller shall submit all items remaining in
dispute as prompily as practicable to KPMG LLP, for resolution, or if KPMG LLP is unable or
unwilling to serve, Buyer and Seller shall appoint by mutual agreement, acting reasonably, an
internationally recognized firm of independent certified accountants to resolve such Closing
Disputed Items (or, in the absence of agreement between Seller and Buyer after five Business Days
following Seller’s and Buyer's receipt of written notification of KPMG LLP's inability or
unwillingness to serve, as selected by the New York, New York office of the AAA) (the
“Designated Accountant™). The Designated Accountant’s decision with respect to any remaining
Disputed Items shall be based solely on (i) the terms and provisions set forth in this Agreement,
including the Accounting Principles and the definitions contained herein, (i) the Dispute Notice,
which shall be provided to the Designated Accountant by Seller (including Seller’s caleulations
with respect 1o each of the Closing Disputed Items) and (i) a single written brief provided to the
Designated Accountant by Buver (including Buyer’s calculations with respect to cach of the
Closing Disputed Items), each of which shall be delivered within 10 days after the Parties’
engagement of the Designated Accountant. and not on any independent review. No discovery shall
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be permitted and no hearing shall be held. No Party or its Representatives shall engage in ex parte
communications with the Designated Accountant. Buyer and Seller shall instruct the Designated
Accountant to, and the Designated Accountant shall, (A) act solely as an accounting expert and
not as an arbitrator, (B) limit its review to correcting mathematical errors and determining whether
the remaining Closing Disputed [tems were determined in accordance with the Accounting
Principles and this Agreement and shall not make any other determination and (C) render a wrillen
determination of all remaining Closing Dispuled Ttems, which shall (1) include a writlen statement
of such findings and conclusions (the “Disputed Item Settlement Statement™), including a
written explanation in reasonable detail of its reasoning with respect to such findings and
conclusions (2) absent manifest error. actual and intentional commeon law frand, or willful
misconduct, be final, conclusive and binding on, and non-appealable by, the Parties. and no Party
shall seek further recourse to courts or other tribunals other than to enforce such determination
(provided, that in the case of the Designated Accountant’s manifest error, actual and intentional
common law fraud, or willful misconduct, a Partv may pursue dispute resolution in accordance
with Section 10.09) and (3) prepare a definitive wrilten statement selling forth a definitive
caleulation of the Closing Disputed lems, meluding the portion thereol payable o Seller and the
portion thereof to be retumed to Buyer (the “Buyer Disputed Item Amount™), taking into account
its determination with respect to the Closing Disputed Items submitted to it. Buyer and Seller shall
instruct the Designated Accountant (x) to render its determination as seon as practicable and in
any event within 30 days after the submission of the Dispute Notice and written brief to the
Designated Accountant and only with respect to the Closing Disputed ftems submitted to it: unless
Seller and Buyer reach agreement (which agreement shall be shall be in writing and signed by
Buyer and Seller and shall be final and binding on the Parties) with respect to any Closing Disputed
Items prior thereto and withdraw such Closing Disputed ltems from resolution by the Designated
Accountant, and (¥) not 1o assign a value to any particular Closing Disputed Item greater than the
greatest value for such Closing Disputed Item claimed by Buyer or Seller. as applicable, or less
than the lowest value for such Closing Disputed Item claimed by Buyer or Seller, as applicable.
Notwithstanding anything herein to the contrary, the failure of the Designated Accountant to
strictly conform to any deadline or time period contained herein shall not render its determination
invalid and shall not be a basis for seeking to overturn any determination rendered by it. Any fees,
costs or expenses of the Designated Accountant or the AAA incurred pursuant to this Section
2.03(b) =hall be borne proportionally between Buyer, on the one hand, and Seller. on the other
hand, in inverse proportion to the final allocation of such Closing Disputed Items such that the
prevailing Party pays the lesser proportion of such fees, costs and expenses (for example, if Seller
claims that the appropriate adjustments are $1.000 greater than the amount determined by Buver
and the Designated Accountant ultimately resolves the dispute by awarding to Seller 3700 of the
S1.000 disputed. then the fees, costs and expenses of the Designated Accountant, giving effect to
amry initial engagement fee already paid, will be allocated 70% (ie. 700 = 1000} to Buyer and
309 (ie., 300+ 1,000) to Seller)y, provided, that any initial engagement fee owed to the Designated
Accountant shall initially be paid 50% by Seller, on the one hand, and 50% by Buver, on the other
hand. Buyer shall promptly, within five Business Days after the Designated Accountant’s delivery
of Disputed Item Settlement Statement, revise the Closing Statement in accordance with the
Disputed Item Settlement Statement,

(<) It the Final Purchase Price exceeds the Initial Purchaze Price (such excess

amount, it any. the “Excess Amount™), within three Business Days after the Final Purchase Price
15 finally determined pursuant to this Section 2.03. (i) Buyer shall pay, or cause to be paid, directly
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to Seller, by wire transfer of inunediately available funds to the account designated by Seller in
writing, an aggregate amount equal to the lesser of (x) the Excess Amount and (y) an amount equal
to the Adjustment Amount.

{d) If the Final Purchase Price is less than the Initial Purchase Price (such
shortfall amount, i any, the “Shortfall Amount™), within three Business Days afler the Final
Purchase Price is (inally determined pursuant to this Section 2,03, (1) Seller shall pay, or cause to
be paid. directly 1o Buyer, by wire transler of immediately available funds to the account
designated by Buyer in writing, an aggregate amount equal to the lesser of (%) the Shortfall Amount
and (v) an amount equal to the Adjustment Amount.

&) From and after Seller’s receipt of the Closing Statement until the Closing
Items are finally determined pursuant to this Section 2.03, Seller, its Affiliates and their anditors,
accountants and other representatives shall be permitted reasonable access at reasonable times
given the circumstances 1o the Company Group and their auditors, accountants, persomnel. books
and records and any other documents or information reasonably requested by Seller (including the
information, data and work papers used by Buyer or the Company Group's auditors or accountants
to prepare and calculate the Closing Items) for purposes of finalizing the Clozing Statement
provided, that (i) such access shall not unreasonably disrupt the operations of any member of the
Company Group and (i) any member of the Company Group may restrict the foregoing access
and shall not be required to provide any information or access the provision of which would violate
applicable Law, including data protection Laws, rules or regulations or cause forfeiture of
attorney/client privilege or an attorney work-product privilege (it being agreed that the Parties shall
use their reasonable best efforts to cause such information to be provided in a manner that would
nol result in such violation or forleiture).

(£) (1) Buyer acknowledges and agrees that any Shortfall Amount shall be
capped at and limited to an amount equal to the Adjustment Amount, and none of Seller or its
Affiliates shall have any Liability to Buyer or its Affiliates (including the Company Group) with
respect to the Shortfall Amount that is in excess of an amount equal to the Adjustment Amount
and (ii) Seller acknowledges and agrees that any Excess Amount shall be capped at and limited to
an amount equal to the Adjustment Amount, and Seller acknowledges and agrees that none of
Buyer or any of its Affiliates (including the Company Group) shall have any Liability to Seller or
its Affiliates with respeet to any portion of the Excess Amount 1o the extent in excess of an amount
equal 1o the Adjustment Amount,

(2) Any payments made pursuant to this Section 2.03 shall be deemed an
adjustment to the Purchase Price, to the extent permitted by applicable Law.

Section 2.04 Expansion Project Earmout Pavments.

{a) I, on or prior lo the third annual anniversary of the Closing (the
“Expansion Project Earnout Period™), Buver or its Alfiliates (including the Company Group)
provides lull or limited notice 1o proceed (or similar) under any construction Contracts (each, an
“Expansion Project NTP™) with respect to the construction of any expansion of any of the
Facilities set forth on Section 2.04(a) of the Seller Disclosure Schedules (the “Listed Facilities™),
including any new power consuming facility that is an expansion of any Listed Facility or co-
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located with, or adjacent to, such Listed Facility (each such Faeility (including, for the avoidance
of doubt. the Listed Facilities), an “Existing Facility”. and each such expansion of an Existing
Facility or such new power consuming facility, an “Expansion Project™, then, within five
Business Days of the end of the Expansion Project Earnout Period, Buyer shall pay, or cause to be
paid, as a single pavment on a one-time basis, to Seller an amount equal to the sum of the
Expansion Project Eamnout Payment Amounts [or each such Expansion Project for which an
Expansion Project NTP has been provided (the “Cumulative Expansion Project Earnout
Payment™). provided, thal in no event shall the Cumulative Expansion Project Earnout Payment
exceed 515,000,000, For the aveidance of doubt, the Cumulative Expansion Project Earnout
Payvment is in addition to, and not in replacement or other offset of, any ERCOT Earnout Payment.

)] Buyer agrees and covenants, for itself and its Affiliates, that, during the
Expansion Project Earnout Period, Buyer shall, and shall cause the Company and its Subsidiaries
to not take any action the purpose or intent of which is to (i) circumvent Seller’s rights to receive
or (ii) avoid Buyers obligation to pay, an Expansion Project Eamout Payment {including the
amount thereol); provided, that for the avoidance of doubl, nothing in this Section 2.04(b} shall
obligate Buyer (or any member of the Company Group) 1o use efforts 1o obtain any Eamout Project
NTP or otherwize further any Expansion Project.

{c) During the Expansion Project Earnout Pertod. Buyer shall {and shall cause
its Affiliates to) provide Seller and its accountants, lawyers and other representatives with
reasonable access during normal business hours and upon reasonable written notice to the books
and records of the Company and to any personnel of the Company reasonably requested by such
Persons perlaining 1o then current or potential expansion of any Existing Facility as the same are
relevant o confirming whether the Buyer is complying with this Section 2.04: provided, that (1)
such access shall not unreasonably disrupt the operations of Buver or any member of the Company
Group and (it) Buyer or any member of the Company Group shall not be required to provide any
information or access the provision of which would violate applicable Law, including data
protection Laws, rules or regulations or cause forfeiture of attorney/client privilege or an attorney
work-product privilege (it being agreed that the Parties shall use their reasonable best efforts to
cause such information to be provided in a manner that would not result in such vielation or
forfeiture).

[(1)] Il an Expansion Project NTP is provided, Buyer shall reasonably promptly
deliver to Seller a copy of such notice 1o proceed or written confirmation thereol (an “Expansion
Project Payment Notice™), together with reasonable supporting information in the Buyer or its
Affiliates’ possession evidencing such oceurrence. Such Expansion Project Payment Notice shall
state (1) the MW capacity to be added to the applicable Facility as a result of such notice and (i1}
the applicable Expansion Project Eamout Payment.

{e) Within five Business Days of the end of the Expansion Project Earnout
Period. Buyer shall pay (or cause 1o be paid) the Cumulative Expansion Project Eamout Payment
by wire transfer of immediately available funds o the account(s} specified by Seller. If Buyer fails
1o pay the Cumulative Expansion Project Eamout Payment as and when due hereunder, then such
payment shall bear interest at a rate per annum equal to the “prime rate™ at large United States
maonegy center banks in effect on the date such payment was required to be made (as published by
The Wall Street Jonrnal) plus 3% from the date such payment is due until the date such payment
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is made. Seller and Buyer shall, and shall cause their respective Affiliates to, treat for income tax
purposes the payment of the Cumulative Expansion Project Earnout Payment as an adjustment to
the Purchase Price, except as otherwise required by Law, Seller and Buyer agree to treat the
Cumulative Expansion Project Earnout Payiment as deferred contingent purchase price eligible for
treatment as an installment sale (within the meaning of Section 453 of the Code and any similar or
corresponding provision of state or local Law).

(0 Il prior to the expiration of the Expansion Project Earnouwt Period, Buyer or
its Affiliates consummates a transaction or series of transactions that would result in a Change of
Control, Buyer or such Affiliate shall require that the purchaser(s) in such Change of Control agree
to be bound by the oblizgations of the Buyer pursuant to this Section 2.04: provided. that the
foregoing agreement of such purchaser to be bound by the obligations of the Buver pursuant to
this Section 2.04 shall not relieve the Buyer of its obligations under this Section 2,04 or otherwise
maodify or reduce any such obligations. A *Change of Control” pursuant to this Section 2,04 shall
mean any (i} direct or indirect sale or transfer, including pursvant o any merger, divisional merger,
comsolidation, asset sale, or other transaction {other than to an Affiliate of Buyer), of a majority of
(A) Buyer's and its Affiliates” or {(B) the Company’s, in each case, interests in an Existing Facility,
(i1} consolidation. merger or reorganization as a result of which the direct or indirect beneficial
owners of the Company’s outstanding Equity Interests immediately prior to such consolidation.
merger or reorganization cease to own a majority of the outstanding Equity Interests of the
surviving entity, or (iii} issuance or direct or indirect sale or transfer to any third party of the
Company’s equity interests by the holders thereof, or any other transaction or series of
transactions, as a result of which Buyer Parent no longer holds, directly or indirectly, a majority
of the Equity Interests of the Company. For the avoidance of doubt, more than one Change of
Control may oceur and Buyer is reguired to, and required 1o cause the purchaser in each to, comply
with this Section 2.04 with respect to such Change of Control.

Section 2.05 ERCOT Earncut Pavments.

{a) I, after the Effective Date, but on or prior to the third annual anniversary of
the Closing (the “ERCOT Earnout Period”), Buyer or its Affiliates (including the Company
Group) receives the Consent of ERCOT to energize (or similar) additional MW of load at the
Granbury Facility (each such Consent. an “ERCOT Expansion Approval™) then, within live
Business Days of (1) with respect to any ERCOT Expansion Approval on or prior to the six month
anniversary of the Closing, such ERCOT Expansion Approval and {ii} with respect to any ERCOT
Expansion Approval after the six month anniversary of the Closing through the expiration of the
ERCOT Eamout Period, the expiration of the ERCOT Eamout Period. Buyer shall pay, or cause
to be paid. to Seller an amount equal to the sum of the ERCOT Earnout Payment Amount for each
such ERCOT Expansion Approval (the payvment, if any, described in each of clauses (i) and (i),
an “ERCOT Earnout Payment™). For the avoidance of doubt, (A) in no event shall the
cumulative ERCOT Earnout Payments be made in respect of ERCOT Expansion Payment
Amounts Tor more than 10 MW of load at the Granbury Facility and (B) the ERCOT Eamout
Payments are in addition to, and nol in replacement or other offset of, the Cumulative Expansion
Project Earnout Payment.

(b) Buyer agrees and covenants, for itself and its Affiliates, that, during the
ERCOT Eamnout Peried, Buyer shall. and shall cause the Company and its Subsidiaries to not take
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any action the purpose or intent of which is to (i) circumvent Seller’s rights to receive or (it) avoid
Buyer's obligation to pay, an ERCOT Earnout Payment (including the amount thereof): provided,
that for the avoidance of doubt, nothing in this Section 2.05(b) shall obligate Buyer (or any member
of the Company Group) to use efforts to obtain any ERCOT Expansion Approval or otherwise
further any ERCOT Expansion.

{€) During the ERCOT Eamoul Period, Buyer shall (and shall cause its
Alliliates to) provide Seller and its accountants, lawyers and other representatives with reasonable
aceess during normal business hours and upon reasonable written notice to the books and records
of the Company and to any personnel of the Company reasonably requested by such Persons
pertaining to current or potential ERCOT Expansion Approvals as the same are relevant to
confirming whether the Buver is complying with this Section 2.04; provided, that (i) such access
shall not unreasonably disrupt the operations of Buver or any member of the Company Group and
(i1} Buyer or any member of the Company Group shall not be required to provide any information
or acoess the provision of which would violale applicable Law, including data protection Laws,
rules or regulations or cause forfeilure of attornev/client privilege or an altorney work-product
privilege (it being agreed that the Parties shall use their reasonable best efforts to cause such
information to be provided in a manner that would not result in such violation or forfeiture).

(d) If an ERCOT Expansion Approval is received, Buyer shall reasonably
promptly deliver to Seller a copy of such approval or written confirmation thereof (an “ERCOT
Payment Notice™), together with reasonable supporting information in the Buyer or its Affiliates”
possession evidencing such occurrence. Such ERCOT Payment Notice shall state (i) the MW of
load to be energized {or similar) at the Granbury Faeility as a result of such ERCOT Expansion
Approval and the date of such energization (or similar) and (ii) the applicable ERCOT Eamout
Pavment Amount,

{e) Within five Business Days of the expiration of the ERCOT Earnout Period.
Buyer shall pay (or cause to be paid) the ERCOT Eamout Payment by wire transfer of immediately
available funds to the accounti(s) specified by Seller. If Buyer fails to pay the ERCOT Earnout
Paviment as and when due hereunder, then any such pavment shall bear interest at a rate per annum
equal 1o the “prime rate”™ at large United States money center banks in effect on the date such
payment was required Lo be made (as published by The Wall Street Journal) plus 3% from the date
such payment is due until the date such pavment is made. Seller and Buyer shall, and shall cause
their respective Afliliates to, treatl for income tax purposes any payment of an ERCOT Eamout
Pavment as an adjustment to the Purchase Price, except as otherwise required by Law. Seller and
Buyer agree to treat the ERCOT Eamout Payment as deferred contingent purchase price eligible
for treatment as an installment sale (within the meaning of Section 453 of the Code and any similar
or corresponding provision of state or local Law).

() If prior to the expiration of the ERCOT Earnout Period, Buyer or its
Alliliates consummales a lransaction or series of transactions that would resull in a Change of
Control of the Granbury Facility, Buyer or such Afliliate shall require that the purchaser(s) in such
Change of Conirol agree 1o be bound by the obligations of the Buyer pursuant to this Section 2.04:
provided, that the foregoing agreement of such purchaser to be bound by the obligations of the
Buyer pursuant to this Section 2.04 shall not relieve the Buyer of its obligations under this Section
2.04 or otherwize modify or reduce any such obligations.
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Section 2.06 Closing: Closing Deliveries.

{a) The closing of the transactions contemplated hereby (the “Closing™) shall
take place (i) at the offices of Kirkland & Ellis LLP, 609 Main Street, Houston, Texas 77002 (or
remaotely via the electronic exchange of closing deliveries) on the date that is the third Business
Dy alier the satisfaction of, or. il’ legally permissible, waiver in wriling by the Party entitled 1o
the benefit of; the last of the conditions set forth in Article 1T {other than any such conditions that
by their nature or terms will not be satisfied until the Closing, but subject 1o the satisfaction of] or,
if legally permissible, waiver in writing of such conditions by the Party entitled to the benefit of
such conditions, at the Closing): provided. that the Closing shall not occur pursuant to this clause
(i) prior to the first Business Day occurring after 30 days following the date of this Agreement. or
(ii) on such other date or at such other time or place as the Parties may mutually agree in writing,
The date on which the Closing actually occurs is herein referred to as the “Closing Date™, The
Closing shall be deemed to have been consummated at 12:01 a.m. prevailing Pacific Time on the
Closing Date. and all actions required 1o be taken pursuant hereto at the Closing (including the
delivery of all closing deliveries pursuant to Section 2.06(b) and Section 2.06(¢)) shall occur and
shall be deemed 1o take place simulianeously.

(b) At the Closing, Seller shall deliver, or cause to be delivered. to Buyer:
(i) the Assignment Agreement, duly executed by Seller;

(ii)  an Internal Revenue Service Form W-9, executed by Seller (or its
regarded owner for U8, federal income tax purposes);

(iil)  an exeeuted resignation, in substantially the form attached herelo as
Exhibit B, effective as of the Closing, of each of the directors, managers and officers of any
member of the Company Group, in each case, other than in respect of any such Persons that are
employees of any member of the Company Group: and

(iv)  acertificate duly executed by an authorized officer of Seller, dated
as of the Closing Date, confirming the satisfaction of the conditions set forth in Section 3.02(a)
and Section 3.02(b).

() AL the Closing, Buyer shall deliver. or cause o delivered, 1o Seller (or
Seller’s applicable designee):

(i) the Initial Purchase Price, by wire transfer of immediately available
funds to the account designated in writing by Seller to Buyer, to the Seller;

(i) any Indebtedness for Borrowed Money to be paid off at Closing
pursuant to Payofl Letters delivered to Buyer prior to the Closing to the payees set forth on such
Payoll Letters, by wire transter of mmediately available funds to the accounts designated by such
payees;

(iii)  an aggregate amount equal to the Estimated Transaction Expenses
to the payees thereof as set forth on the Estimated Closing Statement delivered to Buyer pursuant
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to Section 2.02. by wire transfer of immediately available funds to the accounts designated by such
payees;

(iv)  the Assignment Agreement, duly executed by Buver: and

(v)  acertificate duly executed by an avthorized oflicer of Buyer, daled
as of the Closing Date. confirming the satisfaction of the conditions set forth in Section 3.03(a)
and Section 3.03(b).

Section 2.07 Withholding Rights, Buver shall be entitled to deduct and withhold from
the consideration otherwise payable pursuant to this Agreement such amounts as Buyer is required
to deduct and withhold with respect to the making of such payment under the Code, or any
provision of state, local or foreign Tax law: provided that il Seller (or its regarded owner for ULS.
federal income tax purposes) delivers an Intemmal Revenue Service Form W-9 pursuant 1o Seelion
2.06(bWii) of this Agreement, Buyer intends not to withhold or deduel any amounts, except with
respect to payments treated as compensatory and subject to emplovment withholding: provided,
Surther, that if Buyer determines that any withholding or deduction is required {other than due to
a failure by Seller (or its regarded owner for US. federal income tax purposes) to provide an
Internal Revenue Service Form W-2 pursuant to Section 2.06(b3(ii)), Buyer will use commercially
reasonable efforts to notify Seller at least three Business Days in advance of such withholding or
deduction and cooperate to avoid or minimize such withholding or deduction. To the extent that
such amounts are se withheld or deducted by Buyer and duly paid over to the appropriate
Governmental Authority, such withheld and deducted amounts will be treated for all purposes off
this Agreement as having been paid to Person in respect of which such deduction and withholding
was made by Buyer.

ARTICLE 11T
CONIMTIONS TO CLOSING

Section 3.01  Conditions to All Partics® Obligations. The obligation of each Party to
consummale the transactions contemplated by this Agreement is subject to the satislaction or, il
legally permissible, waiver in writing of the following conditions:

{a) no Governmental Authority shall have enacted, entered, promulgated or
enforced any Law (that is final, non-appealable, and has not been wvacated, withdrawn or
overturned) prohibiting or making illegal the consummation of the transactions contemplated by
this Agreement and no Proceeding shall have been commenced that would reasonably be expected
to result in the foregoing; and

{(by  the expiration or carly termination ol the applicable waiting period under
the HSR Act, and all applicable waiting periods (and any extensions thereof), clearances, approvals
or consents (as applicable) under any other antitrust Laws applicable to the consummation of the
transactions contemplated hereby shall have expired, been terminated or been obtained (as
applicable) and remain in full force and effect.
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Section 3.02 Conditions to Buver’s Obligations. The obligation of Buver to
consummate the transactions contemplated by this Agreement is subject to the satisfaction or, if
legally permissible, waiver in writing of the following conditions:

{a)  {i)the Seller Fundamental Representations shall be true and correct in all
material respects as ol the Closing Date (except Tor such representations and warranties expressly
made as of a specilied dale, in which case, as of such date) with the same force and eflect as though
made on such date, and (it} the representations and warranties (other than the Seller Fundamental
Representations) set forth in Article IV and Article V shall be true and correct as of the Closing
Date (except for such representations and warranties expressly made as of a specified date, in
which case, as of such date) with the same force and effect as though made on such date
(disregarding all qualifications as to “materiality,” “Material Adverse Effect”, “Seller Material
Adverse Effect”™ or similar qualifications), except where the failure of such representations and
warranties to be true and correct as of such date would not, individually or in the aggregate, have
a Material Adverse Elfect or Seller Material Adverse Effeet, as applicable:

{b) Seller shall have complied in all material respects with all of the covenants
and agreements hereunder required to be complied with by Seller at or prior to the Closing; and

{c) Seller shall have delivered or caused to be delivered to Buyer all of the items
set forth in Section 2.

Section 3.03 Conditions _to_ Seller's  Obligations. The obligation of Seller to
consummale the transactions contemplated by this Agreement is subject to the satislaction or, il
legally permissible, waiver in wriling of the following conditions:

{a) the representations and warranties set forth in Article VI shall be true and
correct as of the Closing Date (except for such representations and warranties expressly made as
of a specified date. in which case, as of such date) with the same force and effect as though made
on such date (disregarding all qualifications as to “materiality,” “Buver Material Adverse Effect”
or similar qualifications), except where the failure of such representations and warranties to be true
and correct as of such date would not, individually or in the aggregate, have a Buyer Material
Adverse Effeot;

{b) Buyer shall have complied in all material respects with all of the covenanis
and agreements hereunder required to be complied with by it at or prior to the Closing: and

{c) Buyer shall have (i) delivered or caused to be delivered to Seller all of the
items set forth in Section 2.06(c) and (i) paid, or caused to be paid, all of the payments
comtemplated by Section 2.01(b) and Section 2,06(c}.

ARTICLE IV
REPRESENTATIONS AND WARRANTIES AS TO SELLER

Seller hereby represents and warrants to Buyer (except as set forth in the Seller Disclosure
Schedules) as of the Execution Date and the Closing Date (except to the extent that a representation
or warranty s made expressly as of a specified date, in which case such representation or warranty
shall be deemed to be made only as of such date) as follows:
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Section 4.01 Qreanization and Standing. Seller (a) is a legal entity, duly organized,
validly existing and in geod standing (or the equivalent) under the Laws of its jurisdiction of
arganization, (k) has all requisite organizational power and authority to own, operate and lease its
Assets and conduet its business, in each case, as currently conducted and (c) is duly qualified or
licensed (as applicable) to do business generally in such jurisdiction, and is in good standing (or
the equivalent), in ¢ach jurisdiction in which such qualification or license (as applicable) to do
business generally in such jurisdiction is required by applicable Laws, except in the case of the
foregoing clauses (b) and (&), in those jurisdictions (other than the jurisdiction of its organization)
where failure to be so duly qualified or licensed (as applicable) to do business generally in such
jurisdiction or in good standing has not and would not. individually or in the aggregate, reasonably
be expected to have a Seller Material Adverse Effect.

Section 4.02  Authority; Execution _and Delivery; Enforceability. Seller has full

organizational power and authority, in each case, to execute and deliver this Agreement and the
other Transaction Documents to which it is {or, al the Closing, will be) a party and lo consummale
the transactions and carry oul their obligations, covenanis and agreements contemplated by this
Agreement and each such Transaction Document. The execution, delivery and performance by
Seller of this Agreement and the other Transaction Documents to which it is (or, at the Closing.
will be) a party and the consummation of the transactions contemplated hereby and thereby have
been (or, at the Closing, will be) duly authorized by all necessary limited liability company action
on the part of Seller (and such actions have not been amended or withdrawn as of the date of this
Agresment), and no other approval, action or proceedings on the part of Seller is necessary to
authorize this Agreement or any other Transaction Document to which Seller is (or, at the Closing.
will be) a party. or the consummation by Seller of the transactions contemplated 1o be performed
by Seller hereby or thereby. Seller has {or, al the Closing, will have) duly executed and delivered
this Agreement and the other Transaction Documents to which it is {or, at the Closing. will be) a
party, and each of this Agreement and the other Transaction Documents to which Seller is (or. at
the Closing. will be) a party constitutes (or, at the Closing, will constitute) its valid and binding
obligation. enforceable against it in accordance with its terms, subject to the Remedies Exception.

Section 4.03 Subject Interests. Seller is the sole legal and beneficial owner of, and has
good and valid title to, the Subject Interests, free and clear of all Liens (except for Permitted Equity
Liens), and such interests were not issued in violation of any preemptive or similar rights. At the
Closing, Buyer shall acquire from Seller all record and beneficial ownership of such Subject
Interests, free and clear of any and all Liens {except for Permitted Equity Liens). Seller is not a
party to any Right which obligates Seller to pledge, issue. sell or transfer, or repurchase, redeem
or otherwise acquire or dispose of, such Subject Interests or to issue or grant any such Right.

Scction 4.04  Brokerage, Other than BMO Capital Markets Corp., no Person acting on
behalf of Seller is entitled to any broker, finder, financial advisor or other similar fees or
commissions that is or may be payable by Buver, any of its Affiliates or anv member of the
Company Group in connection with this Agreement or the other Transaction Documents or as a
result of the consummation of the transactions contemplated hereby or thereby.

Section 4.05 No Conflicts. The execution, delivery and performance by Seller of this

Agreement and the other Transaction Documents to which it is (or, at the Closing, will be) a party,
and the consummation by Seller of the transactions contemplated hereby and thereby. do not and
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will not, with or without due notice, lapse of time. or both, except as set forth on Section 4.05 of
the Seller Disclosure Schedules. (a) conflict with, or result in a vielation, infringement or breach
of, the Organizational Documents of Seller, (b) conflict with, or result in any wviolation,
infringement or breach of, or constitute a default (or give rise to any right of termination,
amendment, cancellation or acceleration) under any provision of any Contract to which Seller is a
party or by which Seller is, or any of ils Assets or Permils are bound. {¢) confliel with or violate
any Laws or Permits applicable to Seller or its Assets or (d) result in the creation or imposition of
any Lien {other than Permitted Liens) on any material properties or Assets of Seller, excepl. in the
case of clauses (b, (¢) or (d) as would not, individually or in the aggregate. reasenably be expected
to have a Seller Material Adverse Effect.

Section 4.06 Governmental Consents, No Consent of, with or to any Governmental
Authority is required to be obtained or made by Seller in connection with the execution, delivery
and performance by Seller of this Agreement or any other Transaction Document to which it is
(or, ai the Closing, will be) a party, or the consummation by Seller of the transactions contemplated
hereby or thereby, including the obligations, covenants and agreements thereunder, other than
() Consents sel forth on Section 4.06 of the Seller Disclosure Schedules or (b) Consents that, if
not obtained or made. would not, individually or in the aggregate, reasonably be expected to have
a Seller Material Adverse Effect.

Section 4.07 Proceedings; Orders, There are no, and in the last three years there have
not been any, Proceadings pending or, to the Knowledge of Seller, threatened against Seller or
affecting any of its Assets (including the Subject Interests) or properties that would, individually
or in the aggregale. reasonably be expected to have a Seller Material Adverse Effect.

ARTICLE V
REPRESENTATIONS AND WARRANTIES AS TO THE COMPANY GROUP

The Company hereby represents and warrants to Buyer {(except as set forth in the Seller
Disclosure Schedules) as of the Execution Date and the Closing Date (except to the extent that a
representation of warranty s made expressly as of a specified date, in which case such
representation or warranty shall be deemed to be made only as of such date) as follows:

Section 501 Organization_and Standing. Each member of the Company Group is a
legal entity duly organized. validly existing and in good standing (or the equivalent) under the
Laws of its jurisdiction of organization. Each member of the Company Group has all requisite
organizational power and authority to own, operate and lease its Assets and to conduct its business,
in each case. as cuwrrently conducted except as would not. individually or in the aggregate,
reasonably be expected to have a Material Adverse Effect. Each member of the Company Group
is duly qualified or licensed (as applicable) to do business generally in such jurisdiction, and is in
good standing (or the equivalent) in each jurisdiction in which such qualification or license (as
applicable) to do business generally in such jurisdiction is required by applicable Laws, excepl as
would nat, individually or in the aggregate, be materially adverse to the members of the Company
Group, taken as a whole,

Section 502  Authoritv: Execution and Delivery: Enforceabilityv. The execution,
delivery and performance by the Company of this Agreement and the other Transaction
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Documents to which it is (or, at the Closing, will be) a party and the consummation of the
transactions contemplated hereby and thereby have been (or, at the Closing, will be) duly
authorized and approved by all necessary action, if any, on the part of the Company Group (and
such actions have not been amended or withdrawn as of the date of this Agreement), and no other
approval, action or proceedings on the part of the Company Group is necessary to authorize this
Agreement or any other Transaction Document to which the Company is (or, at the Closing, will
be) a party, or the consummation by the Company of the iransactions contemplated 1o be performed
by the Company hereby or thereby. The Company has (or, at the Closing, will have) duly executed
and delivered this Agreement and the other Transaction Documents to which it is (or, at the
Closing, will be) a party, and each of this Agreement and the other Transaction Documents to
which it is (or, at the Closing, will be) a party constitutes (or, at the Closing, will constitute) its
valid and binding obligation, enforceable against it in accordance with its terms, subject to the
Remedies Exception,

Section 5.03  Equity Interests of the Company Group.

{a) Section 3.03 of the Seller Disclosure Schedules sets Torth a true, correct and
complete list of the members of the Company Group and. with respect to each member. (i) its
name and jurisdiction of organization, (it} its form of organization, (iii) its total authorized Equity
Interests, and (iv) the issued and outstanding Equity Interests thereof directly owned by Seller or
any other member of the Company Group. The Equity Interests set forth on Section 3.03 of the
Seller Disclosure Schedules constitute all of' the authorized, issued and owtstanding Equity Interests
of the members of the Company Group. and such interests were not issued in violation of any
preemplive or similar rights. There is no existing option. warrant. ¢all, right. *phantom™ stock
right, stock appreciation right, stock-based performance unit, arrangement. underlaking or
agreement 1o which any member of the Company Group is a parly that requires, and there are no
securities of any member of the Company Group outstanding that upoen conversion or exchange
would require. the issuance of Equity Interests of any member of the Company Group or other
securities convertible into. exchangeable for or evidencing the right to subscribe for or purchase
any Equity Interest of any member of the Company Group. Each holder of Equity Interests of a
member of the Company Group set forth on Section 5.03 ofthe Seller Disclosure Schedules, other
than Persons that are not Seller or another member of the Company Group, owns beneficially and
of record, free and ¢lear of all Liens {except for Permitted Equity Liens). all such Equity Interests
deseribed therein as being held by such holder.

(by  The Equity Interests of the Company Group have been duly authorized and
validly issued in compliance with applicable Laws and the Organizational Documents of the
applicable member of the Company Group.

{c) The Company has made available to Buver true, correct and complete
copies of the Organizational Documents of the members of the Company Group, all as amended
and in full foree and eflect as of the date of this Agreement.

Section 5.04 Brokerage., Other than BMO Capital Markets Corp.. no Person acting on

behalf of the Company Group is entitled to any broker, finder, financial advisor or other similar
fees or commissions that is or may be payable by Buyer, any of its Affiliates or any member of the

32




Company Group in connection with this Agreement or the other Transaction Documents or as a
result of the consummation of the transactions contemplated hereby or thereby.

Section 5,05 No Conflicts. The execution, delivery and performance by Seller and the
Company of this Agreement and the other Transaction Documents to which it is (or, at the Closing,
will be a party), and the consummation of the transactions contemplated hereby and thereby, does
not and will not, with or withoul due notice, lapse of time, or both, except as sel forth on Seclion
3.05 of the Seller Disclosure Schedules, (a) confliet with, or result in a violation, infringement or
breach of, the Organizational Documents of the Company, (b) conflict with, or result in any
violation or breach of, or constitute a default (or give rise to any right of termination, amendment.
cancellation or acceleration) under any provision of any Contract to which any member of the
Company Group, or any of its respective Assets or Permits are bound, or by which such member
of the Company Group, or any of its Assets or Permits are bound, (¢) conflict with or violate any
Laws or Permits applicable to any member of the Company Group or its respective Assets or
(d)result in the creation or imposition of any Lien {other than Permitted Liens) on any of the
malerial properties or Assels of any member of the Company Group, excepl, in the case of
clauses {(b). () or (d) as would not, individually or in the aggregate, reasonably be expected to
have a Material Adverse Effect.

Section 5.06 Governmental Consents. No Consent of, with or to any Governmental
Authority is required to be obtained or made by any member of the Company Group in connection
with the execution, delivery and performance by Seller or the Company of this Agreement or any
ather Transaction Document to which it is {or, at the Closing, will be) a party, or the consumimation
by Seller or such member of the Company Group of the transactions contemplated hereby or
thereby, imcluding the obligations, covenants and agreements thereunder, other than (a)the
Consents set forth on Section 5,06 of the Seller Disclosure Schedules or (b) Consents that, if not
obtained or made, would not. individually or in the aggregate. reasonably be expected to prevent
the consummmation of the transactions contemplated by this Agreement.

Section 5.07  Proceedings; Orders. Except as set forth on Section 3.07 of the Seller
Disclosure Schedules, there are no, and since the Lookback Date there have not been any.
Proceedings pending or to the Knowledge of Seller, threatened, against (a) any member of the
Company Group that would reasonably be expected 1o adversely aflect the legality, validity or
enforceability of this Agreement or any other Transaction Documents or the consummation of the
transactions contemplated hereby and thereby or (b) any member of the Company Group. which,
if decided adversely against the applicable member of the Company Group. would, individually
or in the aggregate. reasonably be expected to have a Material Adverse Effect. No member of the
Company Group 1s subject to any material unsatisfied Order. No member of the Company Group
has initiated any Proceedings against any other Person that would, individually or in the aggregate.
reasonably be expected to have a Material Adverse Effect.

Section 5,08 Financial Statements. Section 5.08(a} of the Seller Disclosure Schedules
sels forth true, correct and complete copies of: (a) unaudited consolidated balance sheet as of
October 31, 2023 (the “Balance Sheet Date™) of the Company (ithe “Balance Sheet™) and (b) the
related unaudited conzolidated statements of operations, equity and cash flows for the 10-month
period then ended (clauses (a) and (b). collectively, the “Financial Statements”). The Financial
Statements have been prepared in good faith from the applicable books and records of the
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applicable members of the Company Group in accordance with GAAP consistently applied
throughout the period involved, except. as may be indicated in the notes thereto. Except as set forth
on Section 5 08(k) of the Seller Disclosure Schedules, the Financial Statements have been prepared
in accordance with GAAP applied on a consistent basis for the periods involved, except for the
absence of notes and other textual disclosures and vear-end adjustments and fairly present, in all
material respects, the financial position and resulis of operations, stockholders™ equity and cash
Mows of the Company Group, on a consolidated basis, as of the dates and for the periods indicated.

Section 5.09 Undisclosed Liabilities. The Company Group has no Liabilities that would
be required under GAAP to be reflected or reserved against in a consolidated balance sheet of the
Company Group, except for (a) Liabilities set forth on Section 5.02 of the Seller Disclosure
Schedules, (b) Liabilities set forth in, reflected in or reserved against in the Financial Statements,
{¢) Liabilities incurred in the ordinary course of business since the Balance Sheet Date (none of
which is a liability resulting from a violation of Law, breach of contract, breach of warranty, tort
or infringement), (d) executory Liabilities under Contracts of any member of the Company Group,
(¢) Liabilities taken into account in Transaction Expenses, or ([} other Liabilitics that would not,
individually or in the aggregate, reasonably be expected to be material 1o the Company Group,
taken as a whole. No member of the Company Group maintains any “off-balance-sheet
arrangements” within the meaning of Item 303 of Regulation 8-K of the SEC.

Section 5,10 Absence of Changes, Except as expressly contemplated by this Agreement,
from the Balance Sheet Date to the Execution Date, {a) each member of the Company Group has
conducted its business in the ordinary course of business in all material respects, (b) there has not
been, individually or in the aggregate, any Material Adverse Effect and () no member of the
Company Group has taken any action that, il taken from and after the Exccution Date and prior to
the Closing, would have required the consent of Buyer pursuant to Section 7.02(a).

Section 5.11 Environmental Matters. Except as set forth in S8ection 5.11 of the Seller
Disclosure Schedules, since the Lookback Date:

{a)  each member of the Company Group has been in compliance in all material
respects with all Environmental Laws and any Permits required under Environmental Law for the
conduet of their operations as currently conducled;

(b} no member of the Company Group has released any Hazardous Substances
at the Leased Real Property or at any other location so as to give rise to any material Liability of
any member of the Company Group pursuant to any Envirommental Laws;

{¢)  no member of the Company Group has received any written notice of any
material violation of or material liability pursuant to any Envirommental Law, the subject of which
is unresolved; and

{d}  there have been no material Proceedings pending or, to the Knowledge of
Seller, threatened against any member of the Company Group inder Environmental Law.

Each member of the Company Group has made available to Buyer copies of all material,
non-privileged environmental reports, audits, and assessments prepared since the Lookback Date
and relating to the Company Group in their possession.
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Section 5.12 DMaterial Contracts.

{a) Section 3.12(a) of the Seller Disclosure Schedules sets forth a true, correct
and complete list of all of the following Contracts to which any member of the Company Group,
is party or by which any member of the Company Group or any of its respective Assets, may be
bound (excluding any (x) Leases or Contracts lor real property. (v) Company Benelit Plan, and (z)
purchase orders, service orders, transaction confimations or similar, solely in the case of this
clause (z) arising in the ordinary course of business) {ithe “Material Contracts™) as of the
Execution Date:

(1) each Contract providing for aggregate future payments with respect
to such Contract to or from the Company Group in excess of $1.000,000 in any calendar year, in
each case, other than Contracts (A) relating to the sale of obsolete or excess assets not reguired for
any member of the Company Group’s operations in the ordinary course of business or (B)
Conlracts that are terminable by any member of the Company Group on 90 or fewer days’ notice
without penalty:

(i)  Contracts for the development, construction, operation,
maintenance and management of the material Assets of the Company Group;

(iii)  each Hedging Arrangement;

(iv)  Contracts providing for aggregate future payments with respect to
cach such Contract or series of related Contracts 1o or from any member of the Company Group
n exeess of $1L.000L000G in any calendar year:

(v) each Contract containing any covenant that materially limits the
conduct of the business of the Company Group, taken as a whole, as currently conducted, including
any Contracts that limit the freedom of any member of the Company Group, to: (A) compete in
any line of business or in any geographic area or to solicit the services of or hire any Person,
(13) sell, transfer, pledge or otherwise dispose of any material Asset, (C) perform any services for
any Person or (D) contain any rights of first offer or refusal, exclusivity, most-favored-nation or
other similar rights;

(vi)  each Contract {A) with any sole-source suppliers of material
products or services or {(B) with any customer or counterparty granting such customer exclusive or
preferred dealing rights, or minimum price arrangements:

(vii)  each Contract under which any member of the Company Group
has ereated, incurred, assumed or guaranteed, directly or indirectly, any outstanding Indebtedness
for Borrowed Money, except any such Contract evidencing Indebtedness for Borrowed Money
that has been fully paid and discharged or otherwise terminated at or prioer to the Closing;

(viii) each Contract providing for the acquisition or disposition by any
member of the Company Group of any business or division of any business (whether by merger,
purchase or sale of Equity Interests or Assets or othenwise);




(ix)  each Contract providing for the purchase or sale of any material
Assets or Equity Interests of any member of the Company Group (whether by merger or otherwise,
other than sales of inventory or obsolete equipment, in each case, in the ordinary course of
business) pursuant to which any member of the Company Group has any ongaoing indemnification
obligations (excluding in respect of customary fundamental representations and warranties) or
carmnoul or similar contingenl payment obligations, or the grant of any preferential rights 1o
purchase any such material Assels,

(%) each Contract providing for the lease or license of any Assets with
a value greater than $500,000 in any calendar vear with respect to each such Contract or series of
related Contracts;

(xi)  each Contract pursuant to which {A) anv member of the Company
Group has granted to a third party any exclusive right in or to any material Company Intellectual
Properly. or (B} any member of the Company Group is granted any exclusive right in or o any
third-party Intellectual Property that is material o the business of the Company Group, other than
standard form licenses Tor off-the-shell’ Sofiware having an aggregate value of not more than
S500.000 in any calendar vear,

(xii)  each Affiliate Confract;

(xiii)  each Contract relating to the settlement or conciliation of any
Proceeding pursuant to which any member of the Company Group will have any material
oulstanding obligation afler the Execution Date;

(xiv)  each guarantee, letter of credil, comlort letter, bond. suretics and
other credit support or assurance made or issued by or on behalf of Seller or any of its Affiliates
(other than any member of the Company Group) in support of any obligation of any member of
the Company Group:

(xv)  each Contract establishing any joint venture, strategic alliance, or
similar collaboration or providing for any obligation to participate in or make any loan, capital
contribution, investment, or other similar agreement with any other Persen other than solely among
the Company Group:

(xvi) other than any Organizational Documents, each investor rights or
equity holder agreement, voting agreement or other Contract with respect to the voling, issuance.
sale, transfer or other disposition of any Equity Interests in any member of the Company Group:
and

(xvii) any legally binding commitment to enter into any of the foregoing,

(b} All Material Contracts (1) are in full force and effect and are valid, legally
binding and fully enforceable in accordance with their terms with respect 1o each member of the
Company Group party thereto and, to the Knowledge of Seller, the other parties thereto, subject,
in each case, to the Remedies Exception, except where the failure to be in full force and effect.
valid, legally binding and fully enforceable would not reasonably be expected to have, individually
or in the aggeregate, a Material Adverse Effect and (i1) represent the valid and binding obligations
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of the Company Group and, to the Knowledge of the Company. represent the valid and binding
obligations of the other parties thereto, except where the failure to be a valid and binding obligation
would not reasonably be expected to have, individually or in the aggregate, a Material Adverse
Effect. No member of the Company Group, Seller or their respective Affiliates have provided, or
have received any written notice of termination or cancellation with respect to any Material
Contract. Since the Lookback Date, neither Seller nor any member of the Company Group has
received any written elaim or nolice of material breach of or material default under any Material
Contract that has not been resolved.

Section 5.13  Real Property.

{a) Section 5.13(a} of the Seller Disclosure Schedules contains a true and
complete list of all real property subject to any material lease, easement, license or right-of-way
or similar Contract (each, together with all amendments, modifications and guaranties thereof, a
“Lease™) in which any member of the Company Group has an interest or use right (collectively,
the “Leased Real Property™).

(b) Except as set forth in Section 5.13(b) of the Seller Dizclosure Schedules,
each applicable member of the Company Group has a valid leasehold interest in the Leased Real
Property pursuant to the applicable Lease pertaining thereto, free and clear of all Liens. other than
Permitted Liens. Each Lease is in full force and effect. enforceable in accordance with its terms,
and constitutes a valid and legally binding obligation of each applicable member of the Company
Group and, to the Knowledge of Seller, of each other party thereto. Neither the applicable member
ol the Company Group nor, 1o the Knowledge ol Seller, any other parly 1o any Lease, is in malerial
breach or material default thereunder. To the Knowledge of Seller, (i) there are no pending or
threatened in wriling condenmation, eminent domain or similar proceedings before any
Governmental Authority affecting any of the Leased Real Property: and (ii) Seller has received no
written notice of any breaches or defaults by Seller or any of its Affiliates (including any member
of the Company Group) that would materially and adversely impact the future use or viability of
the Leased Real Property for Buver's intended use as of the date hereof.

{c) Section 5.13{c) of the Seller Disclosure Schedules contains a true and
complete list of all real property owned by any member of the Company Group (the “Owned Real
Property”™). Each applicable member of the Company Group has good, valid and marketable title,
in fee simple, 1o the Owned Real Property, {iee and clear of all Liens, other than Permitted Liens.
Except as set forth in Section 5.13(¢) of the Seller Disclosure Schedules, there are no cutstanding
options or rights of first refusal to purchase or lease the Owned Real Property or any portion thereof
or interest therein. To the Knowledge of Seller, there are no pending or threatened in writing
condemnation, eminent domain or similar Proceedings before any Governmental Authority with
respect to any Onwned Real Property.

Section 514 Intellectual Property and Data Matters.

{a) Scetion 5.14¢a) of the Seller Disclosure Schedules ineludes a complete and
accurate list of Intellectual Property that is owned or purported to be owned by the Company Group
that is subject to an application, issuance. or registration. The issued and registered Intellectual
Property set forth on Section 5. 14a) of the Seller Disclosure Schedules is subsisting, in full force
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and effect, and to the Knowledge of Seller, valid and enforceable. The Company Group exclusively
owns (free and clear of all Liens, other than Permitted Liens), or has the right to use, all Intellectual
Property used in or necessary for the operations of the Company Group’s business as currently
conducted, and will exclusively own (free and clear of all Liens, other than Permitted Liens), or
have the right to use all such Intellectual Property on substantially similar terms and conditions as
exist as ol the Execution Date, immediately following the Closing.

{b) Since the Lookback Date, no member of the Company Group has received
anry written complaint, claim, demand or notice alleging it was infringing. misappropriating, or
violating the Intellectual Property of any Person or challenging the ownership or use by any
member of the Company Group of, or the wvalidity. enforceability, or registrability of, any
Company Intellectual Property. Except as set forth on Section 5.14(b} of the Seller Disclosure
Schedules, (i) no member of the Company Group is infringing, misappropriating, or otherwise
violating, nor has any member of the Company Group since the Lookback Date infringed,
misappropriated, or olherwise violaled, the Intellectual Properly of any Person and (i) to the
Enowledge of Seller, ne Person is inlringing, misappropriating or otherwise violaling, any
Intelleciual Property owned by any member of the Company Group. No Company Intelleciual
Property is subject to any pending or outstanding Order that adversely restricts the use of any such
Intellectual Property by the Company Group.

{e) Each member of the Company Group takes, and has since the Lookback
Date taken, commercially reasonable steps to maintain the confidentiality of the material trade
secrets, of such member of the Company Group. To the Knowledge of Seller, since the Lookback
Dhate, there has been no unawthorized disclosure or loss of any material trade seerels or other
material proprietary and confidential information ncluded in the Company Intellectual Property,
All material Imtellectual Property developed by past or cwrrent emplovees, consullanls or
independent contractors of any member of the Company Group in the scope of their employment
or engagement either vested in the applicable member of the Company Group by operation of Law
or has been assigned to the applicable member of the Company Group under a written agreement.
To the Knowledge of Seller. no such emplovee, consultant, or independent contractor is in
violation of any such agreement,

{dy  The Company Group does nol own any malterial proprietary Software.

{e) The Company Group has taken commercially reasonable sieps 1o safeguard
the confidentiality. security and integrity of the Company Systems and any Personal Information
collected or processed by them or on their behalf from unauthorized access, discloswre or
maodification. There have been no material failures, breakdowns, outages or unavailability of any
of the foregoing since the Lookback Date that have had or would reasonably be expected to have
a Material Adverse Effect. To the Knowledge of Seller, the Company Systems are free from any
material ransomware, disabling codes or instructions, spyware, Trojan horses, worms, viruses,
defects, malware or other Sofiware routines or hardware components designed to permil
unauthorized access, o disable, erase or otherwise harm data, Software or hardware, or to disrupt
or disable any Software or system used in connection therewith,

(£) Since the Lookback Date, to the Knowledge of Seller, there have been no
material security breaches or other material incidents or events resulting in unauthorized access to

38




any Company System or any Personal Information collected or processed by the Company Group
or on behalf of the Company Group

Section 515 Emplovee Matters.

{a) Since the Lookback Date, no member of the Company Group has (i)
emploved any emplovees, (i1) directly engaged any individual independent contractors, or (1i1)
been, party 1o or bound by any collective bargaining agreement with any labor union, labor
organization or works council, nor i3 any such agreement currently being negotiated by any
member of the Company Group. Since the Lookback Date, there has been no strike or other
material labor dispute involving any member of the Company Group pending or. to the Knowledge
of Seller, threatened,

)] Since the Lookback Date, no member of the Company Group has incurred
any Liability or obligation under the Worker Adjustment and Retraining Notilication Act of 1988,
as amended, the regulations promulgated thereunder or any similar state or local Law (the “WARN
Act™) that remains unsatisfied. Within the last three months, no member of the Company Group
has implemented any plant closing or mass layoff, that would trigger notice obligations under the
WARN Act.

Section 316 Emplovee Benefits,

{a) Nao member of the Company Group sponsors, maintains, contributes to or
has. or has, since the Lookback Date. sponsored, maintained. contributed to or had, any obligation
Lo maintain or contribute to, any “employee benefit plan” (as defined in Section 3(3) of ERISA,
whether or not subject to ERISA) and each other compensation or benefit plan or arrangement that
i subject to ERISA. No member of the Company Group has any Liability or has, since the
Lookback Date, had any Liability under Title IV of ERISA, including on account of at any time
being considered a single employer under Section 414 of the Code with any other Person.

Section 5,17 Tax Matters.

{a) Since the Lookback Date, cach member of the Company Group has timely
filed all income and other material Tax Retums that are required to be filed by such member of the
Company Group (taking into account all permilled extensions) and has paid all material Taxes due
and owing by such member of the Company Group {whether or not shown on any Tax Returns).
All such Tax Returns are true, complete and accurate in all material respects. There are no Liens
for Taxes against any of the Assets of the Company Group, other than Permitted Liens.

(b Since the Lookback Date, all material Taxes which any member of the
Company Group is obligated to withhold from amounts owing to any to any employee,
independent contractor, creditor, equityholder or other third party have been fully withheld in
compliance with applicable Laws,

{c) There iz no pending Tax contest by any Governmental Authority with

respect to any material Taxes or material Tax Returns of the Company Group, and no such Tax
contest has been threatened to the Knowledge of Seller. Except as set forth on Section 5.17(c) of
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the Seller Disclosure Schedules, all deficiencies asserted or assessments made or proposed against
the Company Group with respect to a material amount of Taxes have been timely paid in full.

{d) Each member of the Company Group is classified as an entity disregarded
as separate from Seller for U8, federal income Tax purposes, and has been classified as a
disregarded entity sinee the Lookback Date.

{¢)  Nomember of the Company Group has waived any statule of limitations or
agreed to any extension of time with respect to any material Tax assessment or deficiency, which
extension is currently in effect (other than extensions obtained in the ordinary course).

) Nao member of the Company Group is a party to or bound by any Tax
allocation or sharing agreement except for (i) any such agreement solely among or betwesn two
or more members of the Company Group and (i} any provisions contained in any agreement
entered into in the ordinary course of business and not primarily relating to Taxes (including,
without limitation. gross up or other tax sharing or allocation provisions contained in any credit
agreement, lease, or other commercial agreement).

() Since the Lookback Date, no member of the Company Group has been a
party to a “listed” transaction. as defined in Treasury Regulation Section 1.6011-4(b){2).

{h) Na member of the Company Group will be required to include any material
item of income in, or exclude any material item of deduction from, taxable income for any taxable
period {or portion thereol) beginning alter the Closing Date as a result of (i) the installment method
of accounting, the completed contract method of accounting, the long-term contract method of
accounling, or the cash method of accounting relaling o transaclions occurring prior 1o the
Closing; {ii) a change in. or use of an improper, method of accounting {including under Section
481 of the Code (or any comparable provision of any Law)) prior to the Closing; (iii) a “closing
agreement™ as described in Section 7121 of the Code (or similar provisions of state, local or foreign
Law) entered into prior to the Closing, (iv) intercompany transactions occuring, of any excess
loss accounts described in Treasury Regulations under Section 1502 of the Code (or similar
provisions of state, local or foreign Law) existing, prior to the Closing: (v) an imstallment sale or
open transaction disposilion occurring prior to the Closing; or (vi) prepaid amounts or delerred
revenue realized prior 1o the Closing,

(i) Since the Lookback Date, no member of the Company Group been a
member of any affiliated, combined, consolidated. unitary or other group for Tax purposes. and no
member of the Company any liability for Taxes of any other Person under Treasury Regulation
Section 1,1302-6 (or any similar provisions of Law), as a transferee or successor or by Contract
(other than any Contract entered into in the ordinary course of business the principal purpose of
which does not relate to Taxes).

) Since the Lookback Date, no member of the Company Group has a
permanent establishment or other taxable presence in any country other than the country of its
formation. Since the Lookback Date, no written claim has ever been made by a Governmental
Authority in a jurisdiction in which a member of the Company Group does not file Tax Returns
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that such member is or may be subject to taxation by that jurisdiction or may be required to file
Tax Returns in that jurisdiction.

Section 5,18 Compliance with Laws, Except as set forth on Section 5.18 of the Seller
Disclosure Schedules, each member of the Company Group is in compliance in all respects with
all applicable Laws, excepl as would not, individually or in the aggregate, reasonably be expecled
Lo have a Material Adverse Effect. Since the Lookback Date, no member of the Company Group
has received any writlen notice of, or has been formally charged by a Governmental Authority
with, the violation of any Laws, Orders or Permits except as would not, individually or in the
aggregate, reasonably be expected to have a Material Adverse Effect.

Section 519 Affiliate Avrangements, Except as set forth on Section 5.12(a)xi) of the
Seller Disclosure Schedules, there are no Affiliate Contracts in effect as of the Execution Date.

Section 5,20 Insurance. Section 5.20 of the Seller Disclosure Schedules sets forth a true
and complete list, as of the Exceution Date, of all base layer insurance policies under which any
member of the Company Group is a named insured or otherwise is a beneficiary ol coverage
(including the name of the insurer, the policy period and the aggregate amount of coverage
(inclusive of excess lavers)), excluding any policies related to any Company Benefit Plan.
Insurance has been maintained by or on behalf of the Company Group as required pursuant to the
Material Contracts. Seller has made available to Buyer true and complete copies of such policies
in effect as of the Execution Date, All such insurance policies (or replacements thereof with
comparable coverage) are in full force and effect, and all premiums and other amounts thereunder
that have become due and payable have been paid. and all such policies or exlensions or renewals
thereol in the amounts deseribed are valid, binding and enforceable against the Company Group
or their Affiliates who are parties thereto, and, to the Knowledge of Seller, the counterpartics
thereto. There are no pending claims under any such insurance policy by or with respect to the
Company Group and since the Lookback Date there have been no material claims by or with
respect to the Company Group under any such insurance policy as to which coverage has been
denied or disputed in writing by the underwriters of such insurance policy.

ARTICLE VI
REPRESENTATIONS AND WARRANTIES AS TO BUYER

Buyer hereby represents and warrants 1o Seller (except as sel forth in the Buyer Disclosure
Schedules) as of the Execution Date and the Clozsing Date (except to the extent that a representation
or warranty is made expressly as of a specified date, in which case such representation or warranty
shall be deemed to be made only as of such date) as follows:

Section 6,01 Organization_and Standing. Buyer (a) is corporation duly organized,
validly existing and in good standing (or the equivalent) under the Laws of its jurisdiction of
organization, (b} has all requisite corporate power and authorily o own, operate and lease ils
Assets and conduct its business, i each case, as currently conducted and (¢} is duly qualified or
licensed (as applicable) to do business generally in such jurisdiction. and is in good standing {or
the equivalent), in each jurisdiction in which such qualification or license (as applicable) to do
business generally in such jurisdiction is required by applicable Laws, except in the case of the

41




foregoing clauses (b) and {c), as would not. individually or in the aggregate, reasonably be
expected to have a Buver Material Adverse Effect.

Section 6,02 Authority: Execution and Delivery; Enforceability, Buver has full power
and authority to execute and deliver this Agreement and the other Transaction Documents to which
it is (or, al the Closing, will be) a party and to consummalte the transactions contemplaled hereby
and thereby. The excewtion. delivery and performance by Buver of this Agreement and the other
Transaction Documents 1o which it is (or. al the Closing, will be) a party and the consummation
of the transactions contemplated hereby and thereby have been (or, at the Closing, will be) duly
authorized by all necessary corporate or similar action, on the part of Buyer, and no other approval.
action or proceedings on the part of Buver Is necessary to authorize this Agreement or any other
Transaction Document to which Buyer is (or, at the Closing, will be) a party, or the consummation
by Buyer of the transactions contemplated to be performed by Buyer hereby or thereby, Buyer has
(or, at the Closing, will have) duly executed and delivered this Agreement and the other
Transaction Documents 1o which it is (or. al the Closing, will be) a party, and each of this
Agreement and the other Transaction Documents to which it is {or, at the Closing, will be) a party
constitutes (or, al the Closing, will constitule) its valid and binding obligation, enforceable against
it in accordance with its terms. subject to the Remedies Exception.

Section 6.03 No Conflicts. The execution. delivery and performance by Buyer of this
Agreement and the other Transaction Documents to which it is (or, at the Closing will be) a party,
and the consummation by Buyer of the transactions contemplated hereby and thereby, do not and
will not, with or without notice, lapse of time, or both {a) conflict with, or result in a violation or
breach ol the Organizational Documents of Buyer, (b) confliet with, or resull in any violation or
breach of, or default under any provision of any Contract to which Buyer is, or any ol ils Assets
or Permits are bound, {¢) conflict with or violate any Laws applicable 1o Buyer or its properties or
Assets or (d) result in the creation or imposition of any Lien on any of the material properties or
Assets of Buyer except, in the case of clauses (b). (¢} or {d) as would not. individually or in the
aggregate, reasonably be expected to have a Buyer Material Adverse Effect.

Section 6.04 Governmental Consents, No Consent of, with or to any Governmental
Authority is required to be obtained or made by Buyer in connection with the execution, delivery
and performance by Buyer of this Agreement or any other Transaction Document to which il is
(or, at the Closing, will be) a party. or the consummation by Buyer of the transactions contemplated
hereby or thereby. other than (a) the Consents set forth on Section 6.04 of the Buyer Disclosure
Schedules or {b) Consents that. if not ebtained or made, would not, individually or in the aggregate,
reasonably be expected to have a Buyer Material Adverse Effect.

Scetion 6.05 Proceedings; Orders. There are no, and in the last three years there have
not been any, (2) material Proceedings pending or, to the Knowledge of Buyer, threatened against
Buyer or affecting any of its Assets or properties or (b) material Orders by which Buyer or any of
its Assels or properties (other than material Orders generally applicable 1o any other Persons
similarly sitvated in any of the industries in which such Buyer operates) by which such Buyer or
any ol its Assets or properties is bound, in each case, that would, individually or in the aggregate,
reasonably be expected to have a Buyer Material Adverse Effect. Buyer has not initiated any
Proceedings against any other Person that would, individually or in the aggregate, reasonably be
expected to have a Buver Material Adverse Effect.
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Section 6.06 Brokerage No Person acting on behalf of Buyer is entitled to any broker,
finder. financial advizor or other similar fees or commissions that is or may be pavable by Buyer
in connection with this Agreement or the other Transaction Documents or as a result of the
consummation of the transactions contemplated hereby or thereby.

Section 6.07 Investment. Buver is aware thal (a) the Subject Interests have not been
registered under applicable securities Laws, (b) no public market now exists for the Subject
Interests, that no Seller. Affiliates of Seller {including the Company Group) or any of ils or their
respective Representatives have made any assurances that a public market will ever exist for the
Subject Interests and (¢) none of Buyer or its Affiliates may sell, distribute, transfer, offer for sale.
assign, pledge. hypothecate or otherwise dispose of the Subject Interests except in compliance with
registration requirements of applicable securities Laws or an exemption therefrom. Buver is
purchasing the Subject Interests for its own account solely for investment and not with a view
toward selling, distributing, transferring, offering for sale. assigning, pledging, hypothecating or
otherwise disposing ol the Subject Interests in violation of applicable securities Laws,

Section 6,08 Solvency. Buyer is nol entering into the transactions contemplated by this
Agreement with the intent to hinder, delay or defraud either present or future creditors of Seller or
the Company Group. Assuming (a) the accuracy of the representations and warranties of Seller set
forth in Article IV and the Company set forth in Article V. and performance by Seller and the
Company Group of their respective obligations hereunder, (b) the satisfaction of the conditions set
forth in Article 111, () the compliance by Seller with their respective obligations hereunder and
(d) that the most recent projections, forecasts or estimates of the Company Group that have been
provided to Buyer have been prepared in good laith based on reasonable assumptions. Buyer and
its Subsidiaries, on a consolidated basis, will (1) be solvent (in both that the fair value of its Assels
will not be less than the sum of its debis (including contingent and wnliquidated Liabilities) and
that the present fair saleable value of its Assets will not be less than the amount required to pay its
probable Liabilitics on its debts (including contingent and unliquidated Liabilities) as they become
absolute and matured), (ii) have adequate and not unreasonably small capital and liquidity with
which to engage in its business and (iii) be able to pay all of its debis and obligations as such debis
and obligations mature,

Section 6.09 Investigation; No Other Representations: Non-Reliance. Buver. on
behalf of itself and its Afliliates and its and their respective Representatives, acknowledges and
agrees that, excepl as expressly set forth in this Agreement or in any other Transaction Document:
(a) in making the decision to enter into this Agreement and to consummate the transactions
contemplated hereby, Buyver and its Affiliates and its and their respective Representatives have
relied solely upon its own investigation. analysis and evaluation and the representations and
warranties of Seller set forth in Article IV and the Company Group set forth in Article ¥ (in each
case as modified by the Seller Disclosure Schedules) and the representations and warranties of
Seller and the members of the Company Group set forth in other Transaction Documents, or in
any certificates delivered pursuant hereto or thereto: and (b) except for the representations and
warranties of Seller set forth in Article IV and the Company Group set forth in Article V {in cach
case as modified by the Seller Disclosure Schedules) and the representations and warranties of
Seller and the members of the Company Group set forth in other Transaction Documents, or in
any certificates delivered pursuant hereto and thereto, Buyer and its Affiliates and its and their
respective Representatives have not relied on. and neither Seller or any of its Affiliates or any of
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its or their respective Representatives has made, any representations or warranties of any nature,
whether express or implied. with respect to Seller, any of its Affiliates {including the Company
Group) or any of its or their respective Representatives, any Assets of any of the foregoing
(including the Subject Interests), or any of the transactions contemplated by this Agreement or the
ather Transaction Documents, Buyer has such knowledge and experience in financial and business
matlers so as 1o be capable ol evaluating the merits and risks involved in the purchase ol the Subject
Interests and the other transactions contemplated by this Agreement and the other Transaction
Documents and bearing the economie risk of its investment in the Company Group for an indelinite
period of time. Buyer has been afforded access to the books and records, facilities and personnel
of the Company Group for purposes of conducting a due diligence investigation as Buyer has
deemed necessary for it to investigate the business. Assets, Liabilities. financial or other condition
and results of operations of the Company Group sufficiently to make an informed investment
decision to purchase the Subject Interests and enter into this Agreement. Buyer and its Affiliates
and its and their respective Representatives have relied solely on Buver’s own legal, tax, financial
and other advisors in connection with its investigation of the Company Group and not on the advice
of Seller, any of ils Affiliates or any of its or their respeciive Representatives, meluding any
information or materials in the Data Site. Buver, on behalf of itself and its Affiliates and its and
their respective Representatives. acknowledges and agrees that any financial projections that may
have been made available to it, any of its Affiliates, or any of its or their respective Representatives
are based on assumptions about future results. which are based on assumptions about certain events
(many of which are bevond the control of Seller, its Affiliates and its and their respective
Representatives). Without limiting the generality of the foregoing, Buver, on behalf of itself and
its Affiliates and its and their respective Representatives, further acknowledges and agrees that,
except for the representations and warranties of Seller set forth in Article IV and the Company set
forth in Aricle ¥V {in each case as modified by the Seller Disclosure Schedules) and the
representations and warranties of Seller and the members of the Company Group set forth in other
Transaction Documents, or in any certificates delivered pursuant hereto or thereto, Buver and its
Affiliates and its and their respective Representatives have not relied on, and neither Seller or any
of its Affiliates or any of its or their respective Representatives has made, any representations or
warranties of any nature, whether express or implied, with respect to the accuracy of any
projections, estimates or budgets, future revenues, future results of operations, future cash flows,
the future financial or other condition of any member of the Company Group or its business, Assets
or Liabilities, or any other information, whether or not made available to Buyer, any of its
Affiliates, or any of its or their respective Representatives in connection with the transactions
contemplated hereby,

Section 6.10 Financing.

{a) Buyer will have at the Closing, sufficient cash, available lines of credit or
other sources of immediately available funds to pay the Purchase Price in accordance with the
terms hereof and all other amounts to be paid by Buver hereunder to consummate the transactions
contemplated by this Agreement and to satisfy all other costs and expenses incurred by Buyer in
connection herewith.

(b) Buyer acknowledges and agrees that its obligations to consummate the

transactions contemplated by this Agreement are not in any way contingent upon or otherwise
subject to availability or receipt of any financing to Buyer.
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{c) No funds to be paid to Seller hereunder have been derived from, or will be
derived from or constitute, either directly or indirectly. the proceeds of any criminal activity in
violation of any applicable anti-corruption, anti-terrorism, anti-money laundering, sanctions or
export control Laws or similar Laws,

Section 6,11 No Regulatory Impediment. To the Knowledge of Buyer. there is no lact
that specilically relates 1o the legal or regulatory status of Buyer or any of its Alfiliates. or to the
business or activities in which of the foregoing is engaged or proposes 1o be engaged (other than
the business of the Company Group), that would reasonably be expected to materially impair the
ability of the Parties to this Agreement to obtain or make, prior to the Outside Date, any Consent
from or with, any Governmental Authority necessary for the consummation of the transactions
contemplated hereby.

ARTICLE VII
COVENANTS

Section 7.01 Confidentiality.

{a) Buyer shall, and shall cause its Affiliates and its and their respective
Representatives to, hold in confidence all Confidential Information (as defined in the
Confidentiality Agreement) obtained by them from Seller, any of its Affiliates or any of its or their
respective Representatives in connection with the transactions contemplated by this Agresment,
in accordance with the Confidentiality Agreement, which shall remain in full force and effect
[ollowing the execution of this Agreement, and shall survive the Closing or any earlier lermination
of this Agreement, in accordance with ils lerms: provided, that, subject lo Section 7.11, and
notwithstanding anything 1o the contrary contained herein or in the Conlidentiality Agreement,
from and after the Closing. none of Buver, any of its Affiliates or any of its or their respective
Represemtatives shall have any further obligation hereunder or thereunder with respect to
Confidential Infarmation of the Company Group.

)] From and after the Closing until such Confidential Information is no longer
competitively sensitive or no longer constitutes a trade secret under applicable Law, Seller shall,
and shall cavse its Afliliates and direet ils Representatives to, hold in confidence any Conlidential
Information to the extent relating to any member of the Company Group (and not relating to Seller
or any of its Afliliates {other than the Company Group)). provided. thal the foregoing restriction
shall not apply to information (1) that becomes available on a non-confidential basis to Seller or
any of its Affiliates from and after the Closing from a third-party source that is not known by Seller
or its applicable Affiliates, after reasonable inquiry. to be under any obligations of confidentiality
with any member of the Company Group with respect to such information, (ii) that is in the public
domain or enters into the public domain through no fault of Seller or any of its Affiliates, (iii) that
is, following the Closing, independently derived by Seller or anv of its Affiliates without use of
such Confidential Information or (iv) that is disclosed to pursue or enforee any of Seller or ils
Alliliates rights hereunder. In the event that Seller or any of its Affiliates or Representalives is
required by Law or required or requested pursuant to legal, administrative or regulatory process to
dizclose such information, such Person shall be entitled to disclose such information: provided,
that such Person shall only disclose such portion of such information as they are advised by legal
counsel is legally required to be disclosed and shall use commercially reasonable efforts to
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cooperate with Buver, at Buyer's request (and =sole expense). to preserve to the extent reasonably
practicable the confidentiality of such information, including through obtaining a protective order
or confidential treatment. For the avoidance of doubt, nothing contained in this Agreement shall
limit, restrict, require prior notice with respect to, or in any other way affect Seller’s or its
Representatives” communications with any Governmental Authority, or communications with any
official or stall’ person of a Governmental Auwthority, ¢onceming mallers relevant to such
Governmental Authority,

Section 7.02 Conduct of the Business.

{a) Except as expressly contemplated by thiz Agreement (including as set forth
in Section 7.02(a) of the Seller Disclosure Schedules), in connection with any COVID-19 Measure
or COVID-19 Reasonable Response, as consented to i writing by Buver (which consent shall not
be unreasonably withheld, conditioned or delayed; provided, that the consent of Buyer shall be
deemed 1o have been given il Buyer does nol object in writing within five Business Days from the
date on which written request [or such consent is delivered o Buyer, in cach case. email being
sullicient) or as required by applicable Law., from and aller the Execution Date wntil the earlier of
the Closing and the termination of this Agreement, as applicable (the “Interim Period™), Scller
shall, and shall cause each member of the Company Group to use its commercially reasonable
efforts to (x) conduct the business and operations of such member of the Company Group in the
ardinary course of business, and (v) not:

(i) (A)yamend their Organizational Documents other than to reflect
changes 1o the directors, ollicers or equivalent positions of any member of the Company Group
olherwise made in accordance with this Agreement or ministerial amendments or revisions,
(B) adjust, split, combine, subdivide or reclassily their outstanding Equity Interests, (C) redeem,
purchase or otherwise acquire any of its Equity Interests (other than redemptions or repurchase of
Equity Interests pursuant to and in accordance with the terms of any incentive equity plan) or
(D) declare. authorize. set aside or pay any dividend or distribution to any Person other than any
ather member of the Company Group (except as may facilitate the elimination of intercompany
accounts as contemplated by Section 7.08);

(1) {A)incur any Indebledness for Borrowed Money (other than
intercompany indebledness owing by one member of the Company Group 1o another member of
the Company Group) in excess of S250,000 in the aggregate that will not be repaid at or prior to
the Reference Time, or (B) sell or dispose of any assets in excess of 5250.000 in the aggregate
other than in the ordinary course of business;

(iii)  make any material change to its methods of financial accounting in
effect on October 31, 2023, except as required by a change in, or to comply with, GAAP or Law;

{iv)  make, revoke or change any material election in respect of Taxes.
change any ol ils material methods of accounting for Tax purposes or iniliate any volunlary
discussions with a taxing authorily; seitle or compromise any material Tax claim, audil, assessment
or liability, enter into any closing agreement in respect of Taxes, amend any Tax Return, or prepare
or file any Tax Return inconsistent with past practice, in each case, to the extent taking such action
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would reasonably be expected to have an adverse effect on the Buver or any member of the
Company Group after Closing, and, in each case. unless required by applicable Law:

(v} dissolve, merge or consolidate with any other Person (except with
respect to entities that are dormant as of the date hereof) or adopt a plan or agreement of complete
or partial liquidation or dissolution, restrucluring, recapitalization or other material reorganization
or elfect any reclassification, stock split or combination or similar change in the members of the
Company Group:

(vi)  (A)until the date that is January 25, 2024 days after the date hereof,
enter into, renew (other than automatic renewals pursuant to the terms thereof) or modify (in a
manner that either (x) requires provision of required power capacity in excess of that contemplated
by such Data Center Lease prior to such modification or (¥) reduces the price per MW payable by
the customer under such Data Center Lease) any Data Center Lease or (B) on or after the date that
is January 23, 2024 days after the date hereol, enter inlo, renew (other than aulomatic renewals
pursuant to the terms thereol) or modifly (in a manner that requires provision of more than 15 MW
ol required power capacity in excess of that contemplated by such Data Center Lease prior (o such
maodification) any Data Center Lease in a manner that would require provision of required power
capacity in excess of 15 MW of Facility space unless such Data Center Lease includes a right to
terminate such Data Center Lease with a fee payable in respect of such termination not in excess
of three months pavments thereunder,

(vii)  hire, engage, or make an offer to hire or engage, any emplovee; and

(viii) resolve, commil, agree or otherwise become legally obligated Lo
take any of the loregoing actions.

(by  None of the foregoing provisions of this Section 7.02 shall prevent Seller.
or any member of the Company Group from taking or omitting to take any action described in the
foregoing provisions of this Section 7,02, or require the consent of Buyer, if the taking of such
action of omission to take such action is reasonably necessary or advisable to prevent or mitigate
any harm, damage or injury to the environment, persons or Assets of the Company in emergency
circumstances, Nothing in this Agreement shall be construed to give Buyer or any ol'ils Alfiliates,
direetly or indireetly. any right to control or direct the business or operations ol Seller or any
member ol the Company Group prier to the Closing, Prior to the Closing, Seller shall continue 1o
exercise, consistent with the terms and conditions of this Agreement, complete and exclusive
control and supervision of the business and operations of the Company Group and its other
businesses and operations.

{e) Notwithstanding anything to the contrary, if the Closing has not been
consummated within two days after the date (i) the conditions set forth in Section 3.01 and Section
3.02 are satislied or, il legally permissible, waived i writing by the Party entitled to the benelit of
each such condition (other than those conditions that by their nature or terms are 1o be satisfied at
the Closing: provided, that each such condition is capable ol being satisfied as il such time were
the Closing) and (it} Seller delivers to Buyer a Closing Failure Notice. then Section 7.02(a) shall
terminate in its entirety and Seller and the Company Group shall have no further obligation to
comply with Section 7.02(a) from and after the date that the Closing Failure Notice is delivered
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and, in such event, Seller’s compliance with Section 7.02(a) from and after the date that the Closing
Failure Notice is delivered shall not be taken inte account for purposes of assessing whether any
of the conditions set forth in Article [11 has been satisfied.

Scetion 7.03  Access.

{a) Seller shall (i) provide Buyer, its Alfiliales and its and their respective
Representatives {al Buyer's sole cost and expense) with reasonable access during normal business
hours and upon reasonable advance written notice to the properties. books and records of the
Company Group and use their commercially reasonably efforts to provide Buyer. its Affiliates and
its and their respective Representatives (at Buyer’s sole cost and expense) with reasonable access
during normal business hours and upon reasonable advance written notice to the properties, books
and records of the Company Group and (ii) use their commercially reasonable efforts to arrange
(at Buver's sole cost and expense) for the provision to Buver, its Affiliates and its and their
respective Representatives with reasonable access during normal business hours and upon
reasonable advance wrilten notice 1o the Assets and employees of the Company Group, their
respective businesses or their respective Assels, in each case, as may be reasonably requested by
Buyer from time to time solely for the purpose of consummating the transactions contemplated by
this Agreement; provided, that such access is permitted pursuant to applicable Law and does not
unreasonably disrupt the personnel, or unreasonably interfere with the operations, of Scller or the
Company Group. Buyer, its Affiliates and its and their respective Representatives shall use
commercially reasonable efforts to conduct all communications with personnel and all on-site
investigations in an expeditious manner, and all such requests for access shall be directed to Seller
or such Representative of Seller as Seller may designate to Buyer in wriling {rom lime 1o time.
Representatives of Seller shall have the right (o be present in the event that Buyer, any of its
Afliliates or any of its or their respective Representatives, conducts any on-sile investigations of
the properties of the Company Group. Notwithstanding anyvthing to the contrary in this Agreement.
Seller shall not be required to provide such access to the extent that it (A) would. as reasonably
determined by Seller in good faith. jeopardize any attorney-client, attorney work-product
protection or other legal privilege, (B) would, as reasonably determined by Seller in good faith,
contravene any applicable Law, Permit, Contract, fiduciary duty or hinding obligation of Seller or
any of its Affiliates, (C) is pertinent to any litigation in which Seller or any of its Affiliates, on the
one hand, and Buyer or any of its Affiliates, on the other hand, are adverse parties (without limiting
any rights of any party to such litigation to discovery in comnection therewith), (D) relates to any
offers received by Seller, any of its Affiliates or any of its or their respective Representatives to
purchase any member of the Company Group, all or any portion of their respective Assets or any
of their Equity Interests held in the Company Group (including any analyses conducted in
connection with such sale process), (E) would result in the disclosure of any trade secrets or
(F) otherwise would reasonably be expected to expose Seller or any of its Affiliates to any material
risk of Liability: provided, that in the case of any of the foregoing clauses (A), (BY. (E) or (F),
Seller shall use commercially reasonable efforts to make alternative arrangements for the provision
of access sought by Buyer in a manner that is not subject 1o such clavses, Any Confidential
Information {as defined in the Confidentiality Agreement) provided pursuant to this Section 7.03
shall be subject to Section 7.01. Notwithstanding anything to the contrary in this Agreement, in no
event shall Buyer be entitled to conduct any subsurface or other intrusive investigation, sampling
or testing of any environmental media. For the avoidance of doubt, none of Buyer, nor any of its
Affiliates or any of its or their respective Representatives shall be entitled to any information
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regarding the businesses, Assets. Liabilities, financial condition or results of operations (including
any Tax Returns) of Seller or any of its Affiliates or any direct or indirect equityholder of any of
the foregaing (other than the Company Group).

)] Buyer shall indemnify Seller, its Affiliates and its and their respective
Representatives in respect ofl and hold each of them harmless from and against, any and all losses,
damages, [ines, penalties, claims, Taxes, interesl payments, awards, payments, charges, sanctions,
assessments, judgments, settlements, and other reasonable costs and expenses (including
reasonable fees and expenses of attornevs incurred in connection with defending against any such
Proceedings) suffered, incurred or sustained by any of them resulting from, arising out of, or
relating to the activities of Buyer, its Affiliates and its and their respective Representatives under
Section T.03(a). The foregoing indemmification obligation shall survive the Closing or earlier
termination of this Agreement.

{e) Buyer, its Alliliales and any ol ils or their respective Representatives shall
nol contact any (i) competilor, customer, supplier, service provider, coniractor, lender, partner,
director, manager, olficer, employee or other agent of Seller, the Company Group or any Afliliates
of any of the foregoing, (1i) Governmental Authority or Representative thereof. except pursuant to
Section 7.05 or (iii) Representative of any Person described in glause (i), in each case, in
connection with the transactions contemplated hereby, whether in person or by telephone, mail or
other means of communication, without the prior written consent of Seller, not to be unreasonably
withheld, conditioned or delayed (other than as may be permitted under the Confidentiality
Agreement or, in the case of any Governmental Authority and Representatives thereof, pursuant
to and in accordance with Section 7.035).

Section 7.04 Efforts to Close; Consents,

{a) On the terms and subject to the conditions of this Agreement and applicable
Law, each Party shall {and shall cause its respective Affiliates to) use commercially reasonable
efforts to take (or cause to be taken) all actions necessary to consummate, as soon as practicable
following the Execution Date (but no later than the Outside Date), the transactions contemplated
by this Agreement and the other Transaction Documents, including (i) with respect to Seller,
causing the satislaction of the conditions set forth in Section 3.01 and Seclion 3.02 1o Buyer's
obligation to consummate the Closing and (i1} with respeet 1o Buyer, causing the satisfaction of
the conditions set forth in Section 3.01 and Section 3.03 1o Seller’s obligation 1o consummate the
Closing. For the avoidance of doubt, the benefits of this Section 7.04 shall apply to each Party
regardless of that Party's waiver or non-waiver of the Closing conditions in Article III. and nothing
in this Section 7.04 shall be construed as requiring the waiver of those conditions by either Party.

)] Each Party shall (and shall cause its respective Affiliates to) use its
reasonable best efforts to obtain or make, and reasonably cooperate with the other Parties in
oblaining or making, all Consents from or with any Person (other than any Governmental
Authority) necessary 1o consummale, as soon as practicable following the Execution Date (but no
later than the Ouiside Date), the transactions contemplated by this Agreement and the other
Transaction Documents; provided. that, in ne event shall Buyer, Seller or the Company Group.
any of their respective Affiliates, or any of their Representatives be required to make any payment.
or assume any Liability or grant any other accommadation (financial or otherwise) not required to
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be paid, assumed or granted by the terms of an existing Contract or otherwise expressly
contemplated by this Agreement or any of the other Transaction Documents.

Section 7.05 Regulatory Approvals,

{a) Each Party shall {(and shall cause ils respective Alliliates to) prepare and
submit to the applicable Governmental Authority, as soon as practicable following the Execution
Drate (and in the case of any [iling pursuant to any antitrust Law, no later than ten Business Days
thereafter), all filings that are required to be made with any Gowvernmental Authority under
applicable Laws in connection with the consummation of the transactions contemplated by this
Agreement and the other Transaction Documents, including any filings that are required to be
made under applicable Laws in order to obtain Consent for the transactions contemplated by this
Agreement and the other Transaction Documents. The Parties shall (and shall cause their
respective  Affiliates to) (i) request expedited treatment of any such filings (including early
termination of any applicable wailing periods under any antitrust Law, excepl in the case of [ilings
required by the HSR Act), to the extent available and (i1) use reasonable best eflorls to respond as
prompily as praclicable and completely 1o requests for mlormation and documents and other
inquiries from, all Governmental Authorities, and cooperate with one another in the preparation
and review of such filings and other submissions, in each case. in such manner as is necessary and
advisable to consummate, as soon as reasonably practicable following the Execution Date (but no
later than the Outside Date), the transactions contemplated by this Agreement and the other
Transaction Documents.

by Neither Buyer nor Seller shall (and shall cause their respective Afliliates
not to) take any action that would reasonably be expected to prevent, materially delay or otherwise
adversely alfect any Consent required 1o be oblained from any Governmental Authority in
connection with the transactions contemplated by this Agreement or the other Transaction
Documents. Notwithstanding any other provision of this Agreement, each of Seller and Buyver shall
(and shall cause its Affiliates to) use commercially reasonable efforts to take all actions necessary
to obtain or make any Consent that may be required to be made with any Governmental Authority
under applicable Laws to consummate, as soon as practicable following the Execution Date {but
no later than the Outside Date), the transactions contemplated by this Agreement and the other
Transaction Documents, including: (i) resolving any objections asserfed with respeet 1o the
transactions contemplated by this Agreement or the other Transaction Documents by any
Governmental Authority: (i) preventing the entry of any Order, and 1o have vacated, lified,
reversed, overturned or rescinded any Order, that would prevent or materially delay or otherwise
restrict the consummation of the transactions contemplated by this Agreement or the other
Transaction Documents (a “Prohibitive Order™): and (iii) opposing. contesting, resisting and
defending, through litigation on the merits and all available appeals, anv Proceeding challenging
the transactions contemplated by this Agreement or the other Transaction Documents. Buyer shall
not {and shall cause its Subsidiaries (or in the case of any non-wholly owned Subsidiary, to the
extent of its ownership rights, exercise such rights 1o cause such Subsidiary) not 10), acquire,
whether by merger, consolidation, purchasing a substantial portion of the assets of or equity in or
by any other manner, any business or any Person, if the consummation of such acquisition, merger,
consolidation or purchase would reasonably be expected to (A) impose any material delay on the
expiration or termination of any applicable waiting period or impose any material delay on the
obtaining of, or materially increase the risk of not obtaining, any Consent from a Governmental
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Authority necessary to satisfy the conditions set forth in Section 3.01(b}. (B) materially increase
the risk of any Governmental Authority entering a Prohibitive Order, (C) materially increase the
risk of not being able to remove anv such Prohibitive Order on appeal or otherwise or
(1) materially delay or prevent the consummation of the transactions contemplated herebyy,

{€) Notwithstanding the terms of this Section 7.05, nothing contained herein
shall require, or be construed 1o require, (i) Buyer or any of its Alfiliates 1o lake or relrain from
taking any action {including any divestiture. holding separale any business or assels or other
similar action) or to agree to any restriction or condition, in each case, with respect to any assets,
operations, business or the conduct of business of Buyer or any of its Affiliates (not including for
this purpose the members of Company Group), or (ii) Buyer. the Company or any of their
respective Subsidiaries to take or refrain from taking anv action (including any divestiture, holding
separate any business or assets or other similar action) or to agree to any restriction ot condition
with respect to any assets, operations, business or the conduct of business of the Company Group
(provided that Seller and the Company shall agree to take or cause o be taken (and shall take or
cause Lo be laken) any of the actions contemplated by the foregoing ¢lavses (1) and (i) with respeet
to the Company Group solely 1o the extent (x) either Seller or the Company is requested in writing
to do so by Buver and (v) such action is only binding on or otherwise applicable to Seller or the
Company from and after the occurrence of the Closing).

{d) Subject to any applicable confidentiality restrictions and applicable Law,
Buyer shall notify Seller as promptly as practicable following the receipt by Buyer or any of its
Affiliates, and Seller shall notify Buyer promptly upon the receipt by Seller or any of its Affiliates,
of (i) any comments or questions from any Representative of any Governmental Authority in
connection with any filings or other submissions made pursuant to this Section 7.035 or the
transactions contemplated by this Agreement or the other Transaction Documents and (i) any
request by any Representative of any Governmental Authority for any amendments or supplements
to any filings or other submissions made pursuant to this Section 7.05 or documents or other
information relating to an investigation of the transactions contemplated by this Agreement or the
ather Transaction Documents by any Governmental Authority, Whenever any change in facts or
circumstances relating to Seller, the Company Group, Buyer or any of their respective Affiliates
or any of their respective businesses or Assets occurs that is required to be set forth in any
amendment or supplement 1o any filing or other submission made pursuant to this Section 7.03,
Seller or Buyer, as the case may be, shall prompily inform Buyer or Seller. as the case may be, of
such occurrence and cooperate in filing or otherwise submitting as prompily as practicable such
amendment. supplement or other submission to the applicable Governmental Authority. Without
limiting the generality of the foregeing, Buyer shall provide to Seller (or its counsel), and Seller
shall provide to Buyer (or its counsel). upon reasonable request and subject to appropriate
confidentiality protections, copies of all material correspondence between Seller or any of its
Affiliates, or Buyer or any of its Affiliates, on the one hand, and any Governmental Authority or
any Representative thereof, on the other hand, to the extent that such correspondence relates to the
transactions contemplated by this Agreement or the other Transaction Documents (with the
exception of the ISR Act filing itself), The Parties may, as they deem advisable and necessary,
designate any competitively sensitive materials provided to the others under this Section 7.05 as
“outside counsel only.” Such material: and the information contained therein shall be given only
to outside counsel of the recipient and shall not be disclosed by such outside counsel to other
Representatives of the recipient without the prior written consent of the Party providing such
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materials or information. In addition, unless prohibited by applicable Law or by the applicable
Governmental Authority, none of Seller nor any of its Affiliates, or Buyer or any of its Affiliates.
shall participate in or attend any substantive meeting, or engage in any substantive in person or
telephone conversations with, any Governmental Authority or any Representative thereof
regarding the transactions contemplated by this Agreement or the other Transaction Documents
without providing the opposing party with the opportunity 1o attend and participale with reasonable
advance notice. Subject to applicable Law and to the extent reasonably practicable, the Parties
shall consult and cooperate with each other in connection with analyses, appearances,
presentations. memoranda, briefs, arguments, and proposals made or submitted to any
Governmental Authority regarding the transactions contemplated by this Agreement or the other
Transaction Documents by or on behalf of any Party.

ie) Buyer shall be responsible for the payment of any filing fees required under
any antitrust Law and all other filings that may be required to be made with any Governmental
Authority under applicable Laws, in each case, in connection with the consummation of the
transactions confemplated by this Agreement and the other Transaction Documents,

Section 7.06 Tax Matters.

{a) Buyer shall prepare and timely file, or cause to be prepared and timely filed,
all Tax Returns of the Company Group that are filed on a separate return basis and do not include
the Seller and are not passthrough Tax Returns for any Pre-Closing Tax Period or any Straddle
Period that are required to be filed after the Closing Date. Buyer shall prepare all such Tax Returns
on a basis consistent with past practice excepl 1o the extent otherwise required by applicable Law;
provided, that, to the extent applicable, the Parties agree that the Transaction Tax Deductions shall
be allocated to the Pre-Closing Tax Period 1o the extent at least “more likely than not” permiited
by applicable Law. Buyer shall provide Seller with a copy of any such Tax Return for Seller’s
review and approval at least 30 days prior to the due date for the filing of such Tax Retum (or
within a commercially reasonable period after the end of the relevant taxable period, if such Tax
Return is required to be filed less than 30 days after the close of such taxable period), and Buyer
shall incorporate all reasonable comments of Seller provided to Buyer in advance of the due date
for the filing of such Tax Return.

(b} In the case of a Straddle Period. the amount of any Taxes based on or
measured by gross or net income, profits, or receipts or pavments, or payroll of the Company
Group, as applicable. for the Pre-Closing Tax Period shall be determined based on an interim
closing of the books as of the end of the Closing Date: provided that exemptions, allowances, or
deductions that are calculated on an annual basis (including depreciation and amortization
deductions) will be allocated between the portion of the Straddle Period ending on and including
the Closing Date and the portion of the Straddle Period beginning after the Closing Date in
proportion to the number of days in ach period. The amount of other Taxes of the Company Group
for a Straddle Period that relates 1o the Pre-Closing Tax Period shall be deemed 1o be the amount
of such Tax for the entire taxable period multiplied by a fraction the numerator of which is the
number of days in the taxable period ending on the Closing Date and the denominator of which is
the number of dayvs in such Straddle Period.
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{c) After the Closing, unless otherwise required by applicable Law, Buyer shall
not. and shall cause its Affiliates (including the Company Group) not to, (i) amend any previously
filed Tax Retumns for a Pre-Closing Tax Period or Straddle Period, (ii) file Tax Returns for any
Pre-Closing Tax Period or any Straddle Period, except as provided in Section 7.06(a), (iii) initiate
discussions or examinations with taxing authorities regarding Taxes with respect to any Pre-
Closing Tax Period or any Straddle Period or make any voluntary disclosures with respeet 1o Taxes
for Pre-Closing Tax Periods or any Straddle Periods, (iv) agree to any waiver or exlension of the
statule of limitations relating to any Tax Return for any Pre-Closing Tax Period or Straddle Period,
except as requested by a taxing authority in connection with the good faith conduct of a Tax audit
or examination, (v) change any accounting method or adopt any convention that shifts taxable
income from a taxable period (or portion thereof) beginning after the Closing Date to a Pre-Closing
Tax Period (including the pre-Closing portion of any Straddle Period) or shifts deductions or losses
from a Pre-Closing Tax Period (including the pre-Closing portion of any Straddle Period) to a
period (or portion thereof) beginning after the Closing Date, or (vi) take any action on the Closing
Dhate afier the Closing other than in the ordinary course of business, in each case. without the prior
wrillen consent of Seller, which shall not be unreasonably withheld, conditioned or delaved.

(d) Buyer and Seller shall reazonably cooperate, as and to the extent reasonably
requested by the other Party, in connection with the preparation and filing of any Tax Returns and
anry audit or Proceeding with respect to any Taxes. Such cooperation shall include the retention
and (upon the other Party’s request) the provision of records and information which are reasonably
relevant to any such audit or Proceeding and making emplovees available on a mutually convenient
hasis to provide additional information and explanation of any material provided hereunder. Buver
and Seller further agree. upon request. 1o use commercially reasonable eflorls o oblain any
certificate or other document from any Governmental Authority or any other Person as may be
necessary 1o mitigate, reduce or eliminate any such Taxes. Any outl-of~pocket costs or expenses
incurred by one Party or its Affiliates in connection with a request by the other Party pursuant to
this Section 7.06(d) shall be reimbursed by the requesting Party.

{e)  If either Buyer or Seller or any of their respective Affiliates receives any
notice of any audit or examination, assessment for additional Taxes, Tax deficiency or other
adjustment of Taxes after the Closing relating to a Tax Return of the Company Group for any Pre-
Closing Tax Period or any Straddle Period (each. a “Tax Claim™), such Party shall promptly {and
in any eventl within ten days of receiving such notice) notify the other Party in wriling of such Tax
Claim. Such written notice shall contain factual information (to the extent known) deseribing such
Tax Claim in reasonable detail and shall be accompanied by copies of any notice or other
documents received from any Governmental Authority with respect to such Tax Claim. Seller shall
have the right to control the conduct of any Tax Claim for any taxable period ending on or before
the Closing Date; provided, that (i) Seller shall keep Buyer reasonably informed regarding the
progress and substantive aspects of such Tax Claim it controls, (i) Buyer shall be entitled at its
expense to participate in any such Tax Claim and (iii) Seller shall not compromise or settle any
such Tax Claim in a manner that would have a material and adverse effect on Buver or its Affiliates
without obtaining Buyer’s prior written consent (which consent shall not be unreasonably
withheld, conditionsd or delayved), If Seller doss not elect to control the conduct of a Tax Claim or
if such Tax Claim is for a Straddle Period. then Buver shall have the right to contrel the conduct
of such Tax Claim: provided that (A) Buyer shall keep Seller reasonably informed regarding the
progress and substantive aspects of such Tax Claim, (B) Seller shall be entitled to participate in
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such Tax Claim and (C) Buyer shall conduct such Tax Claim diligently and in good faith as if it
were the sole party in interest and shall not compromise or settle any such Tax Claim without
obtaining Seller’s prior written consent {which consent shall not be unreasonably withheld,
conditioned or delayed).

(N Buyer shall be solely responsible for all Transfer Taxes; provided, that to
the extent Seller or its AlTiliates pays any Transler Taxes for which Buyer is responsible pursuant
to this Agreement, Buyer shall prompily reimburse the paving Parly or ils Alfiliate for such
amount. Buyer shall duly and timely file any Tax Returns required to filed in respect of such
Transfer Taxes.

{g)  Sellershall be entitled to any and all refunds of Taxes (and credits in lieu of
refunds) of the Company Group, including any interest thereon, net of reasonable out-of-pocket
expenses, including Taxes, incurred in obtaining the refund, received on or after the Closing that
(i) relate to a Tax period {or portion thereol) ending on or before the Closing Date or (i) relale 1o
Taxes indemnified pursuant to Section 8.02 of this Agreement. Il Buyer receives a refund of Taxes
(or, in the case of credits in lieu of refunds, i’ such eredits are actually utilized 1o reduce cash Tax
liabilities) to which Seller is entitled pursuant to this Section 7.06{z). Buyer shall pay such amount
(or cause such amount to be paid) to Seller within five (5) Business Days of the receipt of such
refund or utilization of such credit in lien of refund. Fach of Buyer. the Company Group and their
respective Subsidiaries and Affiliates shall use commercially reasonable efforts to obtain any such
Tax refund or credit or similar benefit that would give rise to a Tax refund payable for the benefit
of Seller and shall reasonably cooperate with Seller in connection with the claim and receipt of
such Tax reflunds or eredits. To the extent permissible. Buyer shall cause the Company Group o
request any such relund in eash. In the event that all or a portion of a refund of Taxes {or credit in
liew of refimds) that Buyer has paid over to Seller pursuant 1o this Section 7.06(g) is required o be
returned to a Governmental Authority under applicable Law. Seller shall reimburse Buyer for such
amounts actually paid by Buyer to Seller pursuant to this Section 7.06(g).

{h) As soon as reasonably practicable following the Closing, Seller shall deliver
to Buyer for its review and approval an allocation of the Purchase Price and any other items that
are treated as consideration for 1.8, federal (and applicable state and local) income Tax purposes
among the Assets of the Company Group in accordance with Section 1060 of the Code. and the
regulations thereunder(the “Tax Allocation™). Buyer shall provide Seller with any comments to
the Tax Allocation within 30 days afier the date of receipt by Buyer. I Buyer does not deliver any
written notice of objection to the Tax Allecation within such 30-day period, the Tax Allocation
shall be final, conclusive and binding on the Parties. If' a written notice of objection is timely
delivered to Seller. Seller and Buyer will negotiate in good faith for a period of 20 days to resolve
such dispute (the “Allocation Dispute Resolution Perdod™). If, during the Allocation Dispute
Resolution Period, Seller and Buver resolve their differences in writing as to any disputed amount,
such resolution shall be deemed final and binding with respect to such amount for the purpose of
determining that component of the Tax Allocation. In the event that Seller and Buyer do not resolve
all of the items disputed in the Tax Allocation prior to the end of the Allocation Dispule Resolution
Period. then the Parties shall submit to the Designated Accountant a written notice of such dispute
along with reasonable supporting detail for the position of Buyer and Seller, respectively. and the
Designated Accountant shall finally determine such disputed item in accordance with the
procedure set forth in Section 2.03, nrdfatis mudandis (including the provisions set forth therein for
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the sharing of costs). Any subsequent adjustments to the Purchase Price for U8, federal income
Tax purposes shall be allocated in a manner consistent with the Tax Allocation as finally
determined hereunder. Seller and Buyver each agree to report, and to cause their respective
Affiliates to report, the federal, state, and local income and other Tax consequences of the
transactions contemplated by this Agreement in a manner consistent with the Tax Allocation as
revised 1o take into account subsequent adjustments 1o the Purchase Price for U.S. federal income
Tax purposes, and shall not take any position inconsistent therewith upon examination of any Tax
Retwm, in any refund claim, in any litigation, investigation or otherwise, unless required to do so
pursuant to a “detenmination”™ within the meaning of Section 1313(a) of the Code (or any similar
provision of applicable state, local or foreign law) or with the other Party’s prior consent; provided.
however, that no Party shall be unreasonably impeded in its ability and discretion to negotiate.
compromise or seitle any Tax audit, claim or similar proceedings in connection with the Tax
Allocation.

Section 7.07  Insurance,

{a) Seller shall not, and shall cauvse each ol ils Subsidiaries not 1o, lake any
action during the Interim Period that would reasonably be expected to cause any material insurance
coverage provided to any member of the Company Group through Seller’s or its Affiliates” (other
than members of the Company Group) third-party insurance policies to not be in full force and
effect until Closing; provided, that nothing in the foregoing shall prohibit or impair, in any manner,
the filing or pursuit of any claim under any such insurance policy {regardless of whether it results
in a loss of insurance coverage).

(b} From and aller the Closing Dale, to the extenl oceurrence-based insurance
policies held in the name of Seller or its Alfiliates cover events or circumstances relaling o the
Company Group on or prior to the Closing Date (“Seller Insurance Policies™). Seller shall use
commercially reasonable efforts, if so requested in writing by Buyer and at Buyer’s sole cost and
expense (including any and all deductibles, retentions and costs to restore coverage to the level
prior to such claims (provided, that if such insurer is unwilling to restore coverage to the level
prior to such claim, then Buyer shall have no obligation to pay for the restoration of such coverage
and the terms of this Section 7.07(b) shall otherwise continue to applyv), and all uninsured,
uncoverad, unavailable or incollectable amounts, in each case, relating to such ¢laims), to make
claims under any such Seller Insurance Policies for eventls or circumstances relaling to the
Company Group on or prier o the Closing Date and pay the proceeds of such ¢laims to Buyer (net
of any deductibles, retentions, co-payments, Taxes or other reasonable costs and expenses
(including reasonable legal fees and expenses. if any) incurred by Seller and its Affiliates in
secking such proceeds). in each case. subject to the terms and conditions of such Seller Insurance
Policies; provided, that Buyer shall give Seller reasonably prompt prior notice in writing of any
events or circumstances in respect of which Buyer has requested Seller to make a claim pursuant
to this Section 7.07(h). In furtherance of the foregoing, Seller shall provide Buver and its AfTiliates
(including the members of the Company Group from and afier the Closing) with reasonable
cooperation regarding the processing of each claim pursuant to this Section 7.07(b). For the
avoidance of doubt, Seller (i) shall retain all right 1o control the Seller Insurance Policies, including
the right to exhaust. settle, release, commute. buy back or otherwise resolve disputes with respect
to any Seller Insurance Policy and (ii) will have no obligation to maintain in effect. renew or extend




the Seller Insurance Policies or any other insurance policies or otherwise pay any additional
amounts with respect thereto.

{e) Buyer acknowledges and agrees that it shall be solely responsible from and
after the Closing for maintaining, providing or procuring insurance for the Commpany Group, Buyer
acknowledges and agrees that all insurance arangements maintained by Seller and its Alliliates
(other than the Company Group) lor the benelit of the Company Group will be terminated as of
the Closing and the Company Group will cease 1o be insured by, have access or availability 1o, be
entitled to make claims on, or claim benefits or seek coverage under. any of Seller’s or its
Affiliates” insurance policies or self-insurance programs.

Seetion 7.08  Intercompany _Accounts and Affiliate Contracts, Other than those
Intercompany  Accounts, this Agreement, the other Transaction Documents, and Affiliate
Contracts set forth on Section 7.08 of the Seller Disclosure Schedules, at or prior to the Closing,
Seller shall have caused (a) all Liabilities under the Intercompany Accounts 1o be paid, settled,
nelted, cancelled, released or otherwise eliminated and (b) all Affhate Contracts 1o be terminated,
in each case. without any futher force or effect following the Closing such that Buyer and the
Company Group, on the one hand, and Seller and its Affiliates (other than the Company Group.
but including, subject to Section 7.09, for this purpoese any director, manager, officer, equityvholder
(other than limited partners or similar passive equityholders in investment funds or vehicles) or
management-level emplovee of Seller, or any immediate family member of any of the foregoing),
on the other hand, do not have any further Liability to one another in respect thereof following the
Closing. Notwithstanding anvthing to the contrary herein, Seller shall use commercially reasonable
efforts to take. and cause the members of the Company Group to use commercially reasonable
efforts to take, such actions as are necessary to carry oul the actions sel lorth in this Section 7.08
in & manner that would not reasonably be expected 1o inerease the Liability for Taxes of Buyer or
any member of the Company Group: provided, that for the avoidance of doubt. such efforts shall
not require Seller or any member of the Company Group to take any action that would cause such
Person to otherwise be in breach or violation of this Section 7.08.

Section 7.09 D&O Indemnificd Parties,

{a) Buyer acknowledges and agrees that all rights to indemnilication, expense
advancement, and exculpation for actions or omissions of all current and lormer directors,
managers and officers of the Company Group (the “D&0O Indemnified Parties™) ocourring at or
prior to the Closing, as set forth in the Organizational Documents of the Company Group, and
pursuant to any indemnity agreements or similar agreements set forth en Section 7.0%a) of the
Seller Dizclosure Schedules, shall survive the Closing and shall continue in full force and effect.
From and after the Closing Date until the sixth anniversary thereof, Buyver shall (and shall cause
the Company Group to) maintain the provisions with respect to indemnification, expense
advancement and exculpation of the D& Indemnified Parties as set forth in the Organizational
Documenis of the Company Group and such indemnily agreements as of the Closing., which
provisions shall not be terminated, amended, repealed or otherwise modified in any adverse
manner with respect 1o the rights thereunder of any D& Indemmnified Party except as required by
applicable Law. Any claims for indemnification, advancement of expenses or exculpation pursuant
to such Organizational Documents and such indemnity agreements as to which Buyer or any
member of the Company Group has received written notice before the sixth anniversary of the
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Closing Date will survive until such claims have been finally adjudicated, settled or otherwise
resalved.

()] At Closing, Seller shall, or shall cause an Affiliate thereof, to obtain a tail
policy with respect to the current policy of directors” and officers” liability insurance maintained
on behall of the Company Group, which ail poliey shall be effective lor a period [rom the Closing
through and including the date six years afler the Closing Date with respect 1o claims arising from
[acts or events that occurred on or before the Closing (the “D&O Tail Policy™).

{c) If Buyer, any member of the Company Group, or any of its or their
respective successors or assigns (1) consolidates with or merges into any other Person and will not
be the continuing or surviving entity of such consolidation or merger or (ii) transfers all or
substantially all of its Assets to any Person, then, in each such case, Buver shall cause proper
provision to be made so that the successors and assigns of Buver or such member of the Company
Group will assume the obligations set forth in this Section 7.09.

Section 7.10 Post-Closing Access to Books and Records. Excepl as otherwise provided
in Section 7.06(b} and subject to the obligations set forth in Section 7.01. from and after the
Closing, Buver shall (and shall (x) cause its Affiliates to and (v) use commercially reasonable
efforts to cause third parties to) provide Seller, its Affiliates and its and their respective
Representatives reasonable access, during normal business hours and upon reasonable advance
written notice, 1o the personnel, books and records of the Company Group for periods prior to the
Closing, in each case, solely as may be reasonably necessary for (a) investigating, settling,
preparing for the defense or prosecution of, defending or prosecuting any audit, pending insurance
claim or Proceeding. (b) preparing reports to eguily holders or Governmental Authorities or
(¢) preparing Tax Returns, Tax refunds or responding to or disputing any Tax audil; provided. that
such access is permitted pursuant to applicable Law and does not unreasonably disrupt the
personnel, or unreasenably interfere with the operations, of Buver or the Company Group. Seller,
its Affiliates and its and their respective Representatives shall use commercially reasonable efforts
to conduct all communications with personnel and all on-site investigations in a reasonably
expeditions manner, and all such requests for access shall be directed to Buyer or such
Represemtative of Buyer as Buyer may designate to Seller in writing from time 1o time.
Notwithstanding anything to the contrary in this Agreement, Buyer shall not be required 1o provide
such aceess 1o the extent that it (1) would, as reasonably determined by Buyer in good [aith, nullify
any attorney-client or other legal privilege, (i) would, as reasonably determined by Buver in good
faith. contravene any applicable Law. fiduciary duty or binding obligation of Buyer or any of its
Affiliates entered into prior to the date hereof, (iii) is pertinent to any litigation in which Buyer or
any of its Affiliates, on the one hand, and Seller or any of its Affiliates. on the other hand, are
adverse parties (without limiting any rights of any party to such litigation to discovery in
connection therewith) or (iv) would result in the disclosure of any non-financial trade secrets:
provided, that in the case of any of the foregoing clauses (i) through (iv), Buver shall (x) notify
Seller of the reason that such aceess or information cannot be provided and (v) use commercially
reasonable efforts to make alterative arrangements for the provision of aceess sought by Seller in
a manner that is not subject 1o such clauses Buyer shall {and shall cause its Affiliates 10), for a
period of the later of (A) seven vears following the Closing Date and (B) the expiration of the
applicable statute of limitations, maintain and preserve all books and records of the Company
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Group (and Buyer and its Affiliates (other than the Company Group) solely to the extent relating
to the Company Group) for periods prior to the Closing.

Section 711 P ses and Communications. No press release or other public
anmouncement or other disclosure related to this Agreement or the other Transaction Documents
or the transactions contemplated hereby or thereby shall be issued by Buyer, on the one hand,
without the prior wrillen consentl of Seller (such consent notl 1o be unreasonably withheld or
delayed), or Seller, on the other hand, without the prior written consent of Buyer {such consent not
to be unreasonably withheld, conditioned or delayed), (a) unless required by applicable Law. any
Governmental Authority, any rule or other requirement of any applicable securities exchange, or
in connection with such party or its parent company’s public reporting obligations under applicable
securities Laws, in which case Buyer or Seller, as applicable, shall, to the extent not prohibited by
applicable Law, Governmental Authority or rule or other requirement of any applicable securities
exchange. have the right to review such press release, public announcement or other disclosure
prior lo its issuance; provided, thal, nothing in this Agreement shall restriet Seller from disclosing
any information regarding the transactions contemplaled by the Agreemenl or the other
Transaction Documents (i) to any of its direct and indireet equity holders, AfTiliates and its and
their respective Representatives and financing sources, (1i) for purposes of compliance with its or
its Affiliates” respective filing obligations with any Governmental Authority or other public
dizclosure required by applicable securities Laws, including financial reporting obligations or
(ii1) in connection with its or its Affiliates” respective fundraising or marketing activities, or (b} to
the extent the contents of such release or announcement have previously been released publicly by
a party hereto or are consistent in all material respects with materials or disclosures that have
previously been released publicly without violation of this Section 7.11. Seller and Buyer agree
that the initial press release to be issued with respect o the execution of this Agreement shall be
in a form mutually agreed to by Seller and Buyer.

Section 7.12  Investigation by Buver. Buyer, on behalf of itself and its Affiliates and its
and their respective Representatives. acknowledges and agrees that: (a) in making the decision to
enter into this Agreement and to consummate the transactions contemplated hereby, Buver and its
Affiliates and its and their respective Representatives have relied solely upon its own investigation.
analysis and evaluation and the express representations and warranties of Seller set forth in Article
IV and the Company Group set Torth in Article V and in any certificate delivered pursvant hereto
or in any other Transaction Document; and (b) except for the express representations and
warranties of Seller set forth in Article IV and the Company Group set forth in Asticle V. Buyer
and its Affiliates and its and their respective Representatives have not relied on, and no Seller or
any of its AfTiliates or any of its or their respective Representatives has made, any representations
or warranties of any nature. whether express or implied. with respect to Seller. any of its Affiliates
(inclhuding the Company Group) or any of its or their respective Representatives, any Assets of any
of the foregoing (including the Subject Interests), or any of the transactions contemplated by this
Agreement or the other Transaction Documents. Buyer has such knowledge and experience in
financial and business matters so as 1o be capable of evaluating the merits and risks involved in
the purchase of the Subject Interests and the other transactions contemplated by this Agreement
and the other Transaction Documents and bearing the economie risk of its mvestment in the
Company Group for an indefinite period of time. Buyer has been afforded access to the books and
records, facilities and personnel of the Company Group for purposes of conducting a due diligence
investigation as Buyver has deemed necessary for it to investigate the business, Assets. Liabilities,
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financial or other condition and results of operations of the Company Group sufficiently to make
an informed investment decision to purchase the Subject Interests and enter into this Agreement.
Buyer and its Affiliates and its and their respective Representatives have relied solely on Buyer’s
own legal, tax, financial and other advisors in connection with its investigation of the Company
Group and not on the advice of Seller, any of its Affiliates or any of its or their respective
Representatives, including any information or materials in the Data Site. Buver, on behall of itsell
and its Alfiliates and its and their respective Representatives, acknowledges and agrees that any
financial projections that may have been made available to it, any of its Affiliates, or any of its or
their respective Reprezentatives are based on assumptions about future results, which are based on
assumptions about certain events (many of which are bevond the control of Seller, its Affiliates
and their respective Representatives). Without limiting the generality of the foregoing, Buyer, on
hehalf of itself and its Affiliates and its and their respective Representatives, further acknowledges
and agrees that, except for the express representations and warranties of Seller set forth in Article
IV and the Company set forth in Article ¥V, Buver and its Affiliates and its and their respective
Representatives have not relied on., and no Seller or any of its Affiliates or any of its or their
respective Representatives has made, any representations or warranties of any nature, whether
express or implied, with respect o the accuracy of any projections, estimates or budgets, future
revenues, future results of operations. future cash flows, the future financial or other condition of
any member of the Company Group or its business, Assets or Liabilities, or any other information.
whether or not made available to Buyer, any of its Affiliates. or any of its or their respective
Representatives in connection with the transactions contemplated hereby. inchuding in anv other
any memorandum or management presentation and all other information and materials in the Data
Site or any other electronic data room established by Seller, any of its Affiliates or any of its or
their respective Representatives, and in any writlen or oral response to any information request by
Buyer, any of its Affiliates, or any of {is or their respective Representatives, Notwithstanding the
foregoing, nothing shall prevent any rights or causes of action (whether in law or in equity or
whether in contract or in tort) of Buyer or Seller in the event of Fraud.

Section 7.13  Helease.

{a) Effective as of and conditioned upon the completion of the Closing, Buyer,
on its own behalf and on behalf of its direct and indirect equity holders, Affiliates (including the
Company Group following the Closing) and Representatives, and its and their respective Affiliates
and Representatives, and each of the respective heirs, executors, administrators, predecessors,
suceessors and permitted assigns of each of the foregoing and each other Person that have or could
potentially derive rights through them (each. a “Buyer Releasing Person™), hereby irrevocably,
absolutely and unconditionally waives, releases and forever discharges Seller, its Representatives
(other than the members of the Company Group). and each of its and their respective Affiliates
and Representatives, each of the respective beneficiaries, heirs, executors, trustees, administrators,
predecessors, successors and permitted assigns of each of the foregoing (each, a “Seller Released
Person”) from any and all Losses, damages, fines, penalties, claims, Taxes, interest pavments,
awards, payments, charges, sanctions, assessments, judgments, settlements, and other reasonable
casts and expenses (including reasonable fees and expenses of atlorneys incurred in connection
with defending against any such Proceedings) or Liabilities whatsoever, of any kind or nature,
whether at Law or in equity. whether absolute or contingent. liquidated or unliquidated. known or
unknown, which have been or could have been asserted against any Seller Released Person, which
any Buyer Releasing Person has or ever had, which arises out of or in any way relates to events,
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circumstances or facts existing. oceurring, existing prior to or as of the Closing in respect of matters
arising from, or otherwise relating to. (i) the preparation, negotiation, execution or consummation
of this Agreement or the other Transaction Documents or (ii) the ownership or operation of the
Subject Interests, the Company Group, or their respective businesses (“Buyer Released Claims™),
Effective upon the Closing, each of the Buyer Releasing Persons hereby expressly waives and
releases any rights and benefits which such Buyer Releasing Person has or may have under any
law or rule of any jurisdiction pertaining to the matters released i the foregoing sentence.

(b) Effective as of and conditioned upon the completion of the Closing, Seller,
on its own behalf and on behalf of its direct and indirect equity holders, Affiliates and
Representatives (other than the members of the Company Group), and its and their respective
Affiliates and Representatives, and each of the respective heirs, executors, administrators,
predecessors, successors and permitted assigns of each of the foregoing and each other Person that
have or could potentially derive rights through them {each, a “Seller Releasing Person™ and,
together with the Buyer Releasing Persons, the “Releasing Persons™), hereby imrevocably,
absolutely and unconditionally waives, releases and forever discharges Buyer, its Representatives
(including the Company Group following the Closing), and ¢ach of its and their respeclive
Affiliates and Representatives. each of the respective beneficiaries. heirs, executors, trustees,
administrators, predecessors, successors and permitted assigns of each of the foregoing (each, a
“Buyer Released Person” and. together with the Seller Released Persons, the “Released
Persons™) from any and all Losses, damages, fines, penalties, claims, Taxes, interest payments,
awards, payments, charges, sanctions, assessments, judgments, settlements, and other reasonable
costs and expenses (including reasonable fees and expenses of attorneys incurred in connection
with defending against any such Proceedings) or Liabilities whatsoever, of any kind or nature,
whether at Law or in equity, whether absolute or contingent, liquidated or unliquidated, known or
unknown, which have been or could have been asserted against any Buyer Released Person, which
anry Seller Releasing Person has or ever had, which arises out of or in any way relates to events,
circumstances or facts existing. oceurring, existing prior to or as of the Closing in respect of matters
arising from, or otherwise relating to. (i) the preparation, negotiation, execution or consummation
of this Agreement or the other Transaction Documents or (ii) the ownership or operation of the
Subject Interests, the Company Group, or their respective businesses (“Seller Released Claims™
and, together with the Buyer Released Claims, the “Released Claims™). Effective upon the
Closing, each of the Seller Releasing Persons hereby expressly waives and releases any rights and
benefits which such Seller Releasing Person has or may have under any law or rule of any
jurisdiction pertaining to the matters released in the foregoing sentence.

() With respect to such Released Claims, each Releasing Person hereby
expressly waives any and all rights conferred upon such Person by any Law which provides that a
release does not extend to claims which the claimant does not know or suspect to exist in his or
her favor at the time of executing the release, which if known by him, her or it must have materially
affected his, her or its settlement with the Released Persons. Buyer and Seller hereby represent and
warrant that they have access 1o adequate information regarding the terms of this release, the scope
and effect of the releases set forth herein, and all other matters encompassed by this release to
make an informed and knowledgeable decision with regard to entering into this release and have
not relied on the applicable Released Persons in deciding to enter into this release and has instead
made its own independent analysis and decision to enter into this release. Without limitation of the
foregoing, (i) Buyer for itself and the other Buyer Releasing Persons and {11} Seller for itself and
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the other Seller Releasing Persons each hereby waives the application of California Civil Code
Section 1542, which provides:

“A general release does not extend to claims that the ereditor or releasing
party docs not know or suspect to exist in his or her favor at the time of
executing the release and that, if known by him or her, would have materially
affected his or her settlement with the debtor or released party.™

(dy  Notwithstanding the foregoing (i) neither Section 7.13(a). Section 7.13(h}
or Section 7.13(c) shall constitute a release from, waiver of or otherwise affect the rights or
obligations of Seller, the Seller Releasing Persons. Buyer or the Buyer Releasing Persons (as
applicable) (A) in the event of Fraud or (B) under this Agreement or any other Transaction
Document or any Liability or Contract expressly contemplated by this Agreement or any
Transaction Document, or any enforcement thereof, and (ii) neither Section 7.13(a) or Section
7.13(¢) shall constitute a release from. waiver of or otherwise afleet any rights of Buyer or any
Buyer Releasing Person against any Person that is a natural person in such Person’s capacily as an
emplovee or individual contractor of a member of the Company Group relating to the work such
Person performed in such capacity for any member of the Company Group at or prior to the
Closing.

ARTICLE VIII
SURVIVAL AND REMEDIES

Section 8.01 Survival. The Parties, inlending to modily any applicable stalute of
limilations, expressly acknowledge and agree that (a) the representations and warranties made by
Seller in this Agreement or any cerlilicate delivered hereunder shall survive the Closing until the
date that is 15 months from the Closing Date: prowvided. that (i) the Seller Fundamental
Representations shall survive the Closing until the date that is six years from the Closing Date and
(i1} the representations and warranties set forth in Section 5.17 (Tax Maiters) shall survive the
Closing until the date that is 60 days after the expiration of the applicable statute of limitations, (b)
the representations and warranties made by Buyer in this Agreement or any certificate delivered
hereunder shall survive the Closing until the date that is six vears from the Closing Date and (¢)
the covenants and agreements set forth in this Agreement (i) that contemplate performance or
compliance with at or prior to the Closing, and are set forth in Section 7.02{a} V). shall survive the
Closing until the date that is 12 months from the Closing Date, (iii) that contemplate performance
or compliance with at or prior to the Closing, other than the covenants and agreements set forth in
Section 7.02(a}v). shall not survive the Closing, and (iii) that contemplate performance or
compliance with after the Closing shall survive until fully performed or complied with. No claim
under this Agreement may be made unless the Indemnified Party shall have delivered, with respect
to any claim for breach of any representation, warranty, covenant, or agreement made in this
Agreement, a valid and reasonably detailed written Notice of Claim pursuant to Section 8.05(a)
for indemnity pursuant 1o Section 8.02 or Section 8.03 prior to the expiration of the applicable
survival period. I a valid and reasonably detailed written notice for a claim of mdemnification has
been provided by the Indemnified Party pursuant to Section 8.05(a) on or prior 1o the last day of
the applicable survival period, then the obligation of the Indemnifving Party to indemnify the
Indemnified Party pursuant to this Article VIII shall survive with respect to such claim until such
claim is finally resolved.
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Section 8.02 Indemnification by Seller. From and after the Closing, subject to Section
8.04 through Section 8.08. Seller shall indemnify the Buyer Indemnified Parties in respect of any
and all Losses suffered or incurred by any of them to the extent resulting from or arising out of!

{a) any breach of any representation or warranty made by Seller or the
Company. as applicable, in Artiele IV or Article V;

{by  any breach by Seller {or prior to the Closing, the Company), as applicable,
of any covenant or agreement of the Seller or the Company. as applicable. in this Agreement: or

{c) any Pre-Closing Consolidated Group Tax.
Section 8.03  Indemnification by Buver. From and after the Closing, subject to Section

2.04 through Section 8,08, Buyer shall indemnify the Seller Indemnified Parties in respect of any
and all Losses suflered or incurred by any of them to the extent resulting from or arising out oft

{a) any breach of any representation or warranly made by Buyer in Article VI
or

(by  amy breach by the Buver {or, after the Closing. the Company), as applicable,
of any covenant or agreement of the Buyer or the Company, as applicable, in this Agreement,

Section 8.04  Limitations on Claims,

{a) Subject to Section 8.04. Seller shall not be liable for or have any obligation
to indemnily any Buyer Indemmnified Party for any Loss pursuant to: (i) Section 8.02 il such Loss
does not exceed 5180250 (the “Mini Basket™); (ii) Section 8.02(a) (other than with respect to
Seller Fundamental Representations) until the aggregate amount of all such Losses for which Seller
would, but for this clause (ii), be liable for and have an obligation to indemnify the Buver
Indemmnified Parties for (it being understood that a claim for Losses that does not exceed the Mini
Basket will not count toward satisfaction of the Deductible), exceeds $1,802,300 (the
“Deductible™); or (iii) with respect to indemmification obligations under Section 8.02(a) (other
than with respect to Seller Fundamental Representations), to the extent that the aggregate amount
ol all such Losses for which Seller 15 lable exceeds 514,420,000 (the “Cap™) and (B) with respect
to cumulative indemnilication obligations under Section 8.02(a) and Section £.02(b). to the extent
that the aggregate amount of all such Losses for which Seller is liable exceed the Purchase Price,
provided, however, that the limitations set forth in {x) this Section 8.04(a) shall not apply to Losses
arising out of or related to Fraud and (y) Section 8.04{a)(i), Section 8.04a)ii) and Section
S04 K AY shall not apply to Losses arising from a breach of the representations and warranties
set forth in Section 3.17 (Tax Matters) or Section £.02(c),

(b  The amount of any indemmnity payable by an Indemmilying Party shall be
limited to the amount of any Loss that remains after deducting therefrom any insurance proceeds
and any other indemnity, contribution or other similar payment received or reasonably expected
to be received by the Indemnified Party in respect of any such Losses. The Indemnified Parties
shall use reasonable best efforts to recover under insurance policies or indemnity, contribution or
similar agreements for any Losses prior to seeking indemnification under this Agreement. The
amount of any indemmnity pavable by an Indemnifving Party shall be determined without
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duplication of recovery by reason of the state of facts or circumstances giving rise to such Loss
constituting a breach of more than one representation, warranty. covenant or agreeament.

{e) Each Indemmified Party shall take, and cause its Affiliates to take, all
reasonable steps to mitigate any Loss upon becoming aware of any event or circumstance that
would be reasomably expected 1o, or does, give rise thereto, including incurring costs only o the
minimum extent necessary 1o remedy the breach that gives rise 1o such Loss,

(d) In no event shall any Indemnifying Party be liable to any Indemnified Party
for, and each Party hereby waives, any punitive, consequential or special damages or Losses,
unless such punitive, consequential or special damages are the reasonably foresecable result of a
breach or inaccuracy of a representation, warranty, covenant or agreement hereunder.

{e) Solely for purposes of determining the amount of Losses resulting from amy
breach (bul not for purposes of determining whether there has been a breach) of any representation
or warranty sel forth in Article IV, Article V and Article VI of this Agreement {other than Section
5.10(b} and the term “Material Contract”™) shall be deemed to have been made without regard to
any qualification by or reference to the words “material.” “materiality.” “material respects.”
“Material Adverse Effect” or words of similar impont or effect.

() Na Indemmnifying Party shall be liable under this Article VI for any Losses
arising from or relating to (i) the inaccuracy of, breach of, non-performance of, or non-compliance
with any representation, warranty, covenant or agreement in this Agreement ift (A) the Party
bringing a claim for such Losses had knowledge of such inaceuracy, breach, non-performance, or
non-compliance prier 1o the Closing, or (B) such Loss is caused by the gross negligence or willlul
misconduet of such Indemnified Party: (i) any matter to the extent that such matter was reflected
in the calculation of Final Working Capital, Final Cash. Final Indebtedness for Borrowed Money,
or Final Transaction Expenses as finally determined hereunder; provided that the Seller shall not
be liable under this Article VIII for any Losses arising from any Liability for property Taxes for
2023 or 2024 taxable periods up to an aggregate amount of such Taxes equal to 51,600,000,

(2) In no event shall any Buyver Indemnified Party be entitled to indemnification
pursuant to this Article VIIT for any environmental investigatory, corrective or remedial action
arising {rom (i) any conditions of contamination identified through any testing. sampling or
analysis of environmental media, or (i) any report to any Governmental Authority, in either case
which is not affirmatively required by Environmental Laws. and then only to the extent such
environmental investigatory, corrective or remedial action is required by Environmental Laws
assuming continued commercial or industrial use of the subject property and employing risk-based
standards and institutional controls where appropriate and available.

Scetion 8.05  Procedure for Indemnification.

{a) Il any Indemnificd Party has or claims in good faith to have incurred or
sullered, or believes in good laith that it is reasonably likely to incur or suller, Losses for which it
is or may be entitled to be held harmless. indemnified. compensated or reimbursed under this
Article VIIL or for which it is or may be entitled to a monetary remedy (such as in the case of a
claim based on Fraud). such Indemnified Party may deliver a notice of claim (a “Notice of Claim™)
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to the applicable Indemnifyving Party. Each Notice of Claim shall: (i) state that such Indemnified
Party believes in good faith that such Indemnified Party is or may be entitled to indemnification.
compensation or reimbursement under this Article V111 or is or may otherwise be entitled to a
monetary remedy; (ii) contain all notices, pleadings and other material documents or instruments
served upon or received by the Indemnified Party with respect to the claim and a brief description
ol the facts and circumstances supporting the Indemnified Party s ¢laim; and (iii) conlain a good
[aith, non-binding, preliminary estimate of the aggregate amount of the actual and potential Losses
that the Indemmified Parly believes have arisen and may arise as a result of such facts and
circumstances (the aggregate amount of such estimate, as it may be modified by such Indemnified
Party in good faith from time to time, being referred to as the “Claimed Amount™).

)] A claim for indemnification for any matter not involving a Third-Party
Claim shall be asserted by delivery of a Notice of Claim to the applicable Indemmifving Party as
promptly as practicable afier the date on which the Indemnified Party becomes aware of facts
giving rise (o the claim for indemnification. Notwithstanding the foregoing, the delay or lailure 1o
give the notice provided in. or in accordance with, this Arlicle VIIT shall not relieve the
Indemnifying Party of its obligations under this Article VIIL except to the extent such
Indemnifying Party is actually prejudiced by such delay or failure.

{c) During the 45-day period commencing upon delivery by an Indemnified
Party to the applicable Indemnifying Party of a Notice of Claim (the “Dispute Period™). the
applicable Indemnifying Party may deliver to the Indemnified Party who delivered the Notice of
Claim awritten response (the “Response Notice™) in which the Indemnifying Party: (i) agrees that
the full Claimed Amount is owed 1o the Indenmilied Party; (i) agrees that part, but not all, ol the
Claimed Amount {(any such agreed portion, the “Agreed Amount”) is owed to the Indemnilied
Party; or (iii) indicates that no part of the Claimed Amount is owed to the Indemnified Party. If
the Response Notice is delivered in accordance with clause (i) or (ii1) of the preceding sentence.
the Response Notice shall also contain a brief description of the facts and circumstances supporting
the Indemnifving Party’s claim that only a portion or no part of the Claimed Amount is owed to
Indemnified Party, as the case mayv be, in each case to the extent known, If the Notice of Claim
relates to a Third-Party Claim, the Response Notice shall also specify whether or not the
Indemnifying Party desires to assume control of the defense of such Third-Party Claim. Any part
of the Claimed Amount that is not agreed to be owed 1o the Indemmified Party pursuant to the
Response Notice (or the entire Claimed Amount, if the Indemnifying Parly asserts in the Response
Notice that no part of the Claimed Amount is owed 1o the Indemnified Party) is referred to in this
Agreement as the “Contested Amount” (it being understood that the Contested Amount shall be
maodified from time to time to reflect any good faith modifications by the Indemnified Party to the
Claimed Amount). If no Response Notice is delivered prior to the expiration of the Dispute Period.
then the Indemnifying Party shall be conclusively deemed to have agreed that the full Claimed
Amount is owed to the Indemnified Party.

{dy I (i) the Indemnifying Party delivers a Response Notice agreeing that the
full Claimed Amount is owed to the Indemnified Party; or (ii) the Indemnifying Party does not
deliver a Response Notice during the Dispute Period, then, within three Business Days following
the receipt of such Response Notice by the Indemnified Party or within three Business Days after
the expiration of the Dispute Period, as the case may be. the Indemnifying Party shall pay to the
applicable Indemnified Party an amount in cash equal to the full Claimed Amount.
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{e) If the Indemnifying Party delivers a Response Notice during the Dispute
Period agreeing that less than the full Claimed Amount is owed to the Indemnified Party. then
within three Business Days following the receipt of such Response Notice, subject to the
limitations set forth in Section 8.04, the Indemmifying Party shall pay to the applicable Indemnified
Party an amount in cash equal to the Agreed Amount.

0 Il" the Indemnilying Party delivers a Response Nolice during the Dispute
Period indicating that there is a Contested Amounl, the Indemnifying Parly and the Indemnilied
Party shall attempt in good faith to reselve the dispute related to the Contested Amount during the
45-day period commencing upon delivery by the Indemnifying Party to Indemnified Party of a
Response Notice. If the Indemnified Party and the Indemnifying Party resolve such dispute, a
settlement agreement stipulating the amount owed, if’ any, to the Indemnified Party (such amount,
which may be zero, being the “Stipulated Amount™) shall be signed by the Indemnified Party and
the Indemnifving Party. Within three Business Davs following the execution of such settlement
agreement (or such shorter period of time as may be set forth in the settlement agreement), the
Indemnilying Party shall pay 1o the applicable Indemnified Party an amount in cash equal 1o the
Stipulated Amount.

(2) For the avoidance of doubt, the Indemnified Party may modify the Claimed
Amount in good faith to reflect its actual or further estimated Losses. whether or not the Dispute
Period has expired, a Response Notice has been delivered or an Agreed Amount has been
determined so long as the Indemnified Party delivers a supplement to its Notice of Claim
specifying such modified Claimed Amount and the Parties shall again comply with the procedures
sel forth in this Section 8.03. For the avoidance ol doubl, the foregoing is intended 1o make clear
that the Indemnified Party may update the Claimed Amount prior (o the final resolution of all
matters with respect to a Notice of Claim pursuant to the terms of this Agreement {consistent with
the nonbinding and estimated nature of a Claimed Amount), but is not intended to limit the finality
of the determination of a final resolution of all matters with respect to a Notice of Claim pursuant
to the mutual agreement of Indemnifving Party and Indemnified Party pursuant to the terms of this
Agreement and the terms thereof or pursuant to the determination of a court specified in Section
100,04,

{h) Any payments made pursuant to this Article VIIT shall be deemed an
adjustment 1o the Purchase Price, to the extent permitied by applicable Law.

Section 8.06 Defense of Third-Party Claims.

{a) In the event of the assertion or commencement by any Person. other than a
Party, of any claim or Proceeding (other than any claim or Proceeding relating to Taxes) with
respect to which the Indemnifyving Party may become obligated to hold harmless, indemmify,
compensate or reimburse any Indemnified Party pursuant to this Article VIII (a “Third-Party
Claim™), the Indemnilying Party shall have the right, at its election, Lo participate in, or by giving
wrillen notice to the Indenmified Party (which notice shall irrevocably agree that the Indemmnilying
Party would be liable uwnder the provisions hereof for indemmity in the amount ¢laimed by such
third party if such claims by such third party are valid), to assume the defense of such Third-Party
Claim, at its sole cost and expense and with its own counsel reasonably satisfactory to the
Indemnified Party. unless: (1) the Third-Party Claim is in respect of any matter invelving criminal
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liability or asserts Fraud of the Indemnified Party; (ii) the Indemmnified Party is also a party to such
Third-Party Claim and the Indemnified Party has been advised in writing by outside counsel that
there are one or more legal defenses available to the Indemmified Party that are different from or
in addition to those available to the Indemmnifving Paity; (iii) the Indemnifving Party has failed or
is failing to reasonably prosecute or defend such Third-Party Claim; (iv) such Third-Party Claim
involves any Governmental Authority as a parly thereto; (v)the Third-Parly Claim secks the
imposition of an equitable or mjunctive remedy that would reasonably be expected to adversely
affect the business of the Indenmilied Party or any of its AfTiliates: or (vi) such Third-Party Claim
secks or could reasonably expect to result in a finding of Losses in excess of the applicable
limitations contemplated by Section 8.04. as reduced by any active or prior indemnity claims or
payments. If the Indemnifying Party so proceeds with the defense of any such Third-Party Claim:

(i) subject to the other provisions of this Article VIIIL all reasonable
expenses relating to the defense of such Third-Party Claim shall be borne and paid exclusively by
the Indemnifying Party:

(i) the Indemnified Party shall make available to the Indemnilyving
Party any documents and materials in the possession or control of such Indemnified Party. its
Affiliates or their respective Representatives that may be necessary to the defense of such Third-
Party Claim: provided, however, that any confidential or privileged materials shall not be disclosed
Iy the Indemnified Party, its Affiliates or their respective Representatives other than as needed for
such defense, and the Indemnifying Party agrees to enter into a commercially reasonable
confidentiality and non-use agreement with the Indemmified Party with respect to such
information;

(iii)  the Indemmifving Party may not settle, adjust or compromise such
Third-Party Claim without the consent of the Indemnified Party (it being understood that if the
Indemnifying Party requests that the Indemnified Party consent to a settlement, adjustment or
compromise. the Indemnified Party shall not unreasonably withheld or delay such consent):
provided, however, that no such consent shall be required if: (A) there is no finding or admission
of any violation of Law or suggestion of any wrongdoing on behalf of the Indemnified Party;
(B) the Indemnified Party that is a party to such Third-Party Claim is fully and unconditionally
released from Liability with respect to such claim, without prejudice; and (C) as a result of such
seltlement, adjustment or compromise, the sole reliel provided in such settlement is monetary
damages that are paid in full by the Indemnifying Party:

(iv)  the Indemnified Party may participate in, but not control, any
defense or settlement of any Third-Party Claim controlled by the Indemnifving Party pursuant to
this Section 8.06, and the Indemmified Party shall bear its own costs and expenses with respect to
such participation unless, in the reasonable judgment of the Indemnified Party, there is a conflict
of interest (including the availability to the Indemmified Party of one or more defenses that are not
available to the Indemnifying Party) that would prevent the same counsel from representing both
the Indemnified Party and the Indemniflying Party, in which case the Indemnified Party shall be
entitled 1o retain one separate counsel, the reasonable costs and expenses of which shall be bome
by the Indemnifyving Party.
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(b) If the Indemnifying Party does not elect or is not entitled to proceed with
the defense of any such Third-Party Claim, the Indemnified Party may. subject to Section 8.06(c)
pay, compromise, or defend such Third-Party Claim and seek indemnification for any and all
Losses based upon, arising from or relating to such Third-Party Claim. The Indemnifving Party
and [ndemnified Party shall cooperate with each other in all reasonable respects in connection with
the delense of any Third-Party Claim, including making available records relating to such Third-
Parly Claim and {urnishing, without expense {(other than reimbursement of actual out-of-pocket
expenses) 1o the delending party, and management emplovees of the non-defending party as may
be reasonably necessary for the preparation of the defense of such Third-Party Claim.

{c) The Indemnified Party may not settle. adjust or compromize any such Third-
Party Claim without the prior written consent of the Indemmnifying Party (which consent may not
be unreasonably withheld, conditioned or delayed), The applicable Indemnified Party shall give
the applicable Indemnifying Party prompt notice of the commencement of any such Third-Party
Claim against the Indenmified Parly; provided, however, thal any lailure on the part of the
Indemnified Parly to so notily the Indemnifying Party shall not limit any of the obligations of the
Indemnifying Party under this Article VIII (except 1o the extent such failure actually and materially
prejudices the defense of such Third-Party Claim). For the aveidance of doubt, this Section 8.06
shall not govern any claim or Proceeding relating to Taxes.

Scction 8.07  Exercise ned v Non-Pariics

{a)  No Buver Indemnified Party (other than (i) the Buver or any successor
thereto or permilled assign thereol or (i) the Buyer in accordance with this Section 8.07(a)) shall
be permilted to assert any indemnification claim or exercise any other remedy under this
Agreement unless the Buyer or any successor therelo or permitied assign thereoll as the case may
be. shall have consented to the assertion of such indemnification claim or the exercise of such other
remedy (which consent shall not be unreasonable withheld, conditioned or delayed).

)] Nao Seller Indemnified Party (other than (i} the Seller or any successor
thereto or permitted assign thereof or (if) the Seller in accordance with this Section 8 07(b)) shall
be permitted to assert any indemnification claim or exercise any other remedy under this
Agreement unless the Seller or any successor thereto or permitied assign thereoll as the case may
be. shall have consented 1o the assertion of such indemmification claim or the exercise of such other
remedy (which consent shall not be unreasonable withheld, conditioned or delayed).

Section 8.08 Exclusive Remedy: Disclaimer.

{a) Notwithstanding anything to the contrary which may be contained herein,
the indemnities set forth in this Article VI shall becomme effective as of the Closing Date, Other
than with respect to Section 2.03 and except as provided in Section 10.13, if the Closing shall
oceur, the indemnities set forth in this Article VIII shall, except in the case of willlul misconduel,
gross negligence or Fraud, be the sole and exclusive remedies of the Seller demnified Parties
and the Buyer Indemnified Parties, as the case may be, due to breach or misrepresentation ofl or
inaccuracy in. a representation or warranty, nonfulfillment or failure to perform any covenant or
agreement contained in this Agreement, and the Parties shall not be entitled to a rescission of this
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Agreement or to any further indemnification rights or claims of any nature whatsoever in respect
thereof. all of which the Parties hereto hereby waive.

by EXCEPT FOR ANY REPRESENTATIONS AND WARRANTIES
EXPRESSLY SET FORTH IN ARTICLE IV AND ARTICLE V., IN ANY OTHER
TRANSACTION DOCUMENT AND IN ANY INSTRUMENT DELIVERED PURSUANT
HERETO OR THERETO, THE SUBJECT INTERESTS AND THE COMPANY GROUP ARE
BEING ACQUIRED “AS IS, WHERE IS,” AND THE BUYER, ITS AFFILIATES AND ITS
AND THEIR REPRESENTATIVES EXPRESSLY DISCLAIM ANY REPRESENTATIONS OR
WARRANTIES OF ANY KIND OR NATURE. EXPRESS OR IMPLIED. AS TO LIABILITIES.
OPERATIONS, TITLE, CONDITION, VALUE. OR QUALITY OF THE ASSETS OF THE
COMPANY GROUP OR ANY PART THEREOF OR THE PROSPECTS (FINANCIAL AND
OTHERWISE), RISKS AND OTHER INCIDENTS OF THE SELLER, ITS AFFILIATES AND
ITS AND THEIR REPRESENTATIVES AS THEY RELATE TO THE SUBJECT INTERESTS,
THE COMPANY GROUP, AND THE SELLER. ITS AFFILIATES AND ITS AND THEIR
REPRESENTATIVES EXPRESSLY DISCLAIM., AND THE BUYER HEREBY WAIVES, ON
BEHALF OF ITSELF AND ITS AFFILIATES AND ITS AND THEIR RESPECTIVE
REPRESENTATIVES, ANY REPRESENTATION OR WARRANTY OF QUALITY,
MERCHANTABILITY. NON-INFRINGEMENT. USAGE. OR SUITABILITY OR FITNESS
FOR ANY PARTICULAR PURPOSE, OR THE SUFFICIENCY OR CONDITION OF ASSETS
OF THE COMPANY GROUP OR ANY PART THEREOF, OR AS TO THE WORKMANSHIP
THEREOF, OR THE ABSENCE OF ANY DEFECTS THEREIN, WHETHER LATENT OR
PATENT, OR COMPLIANCE WITH AND LIABILITIES ARISING UNDER
ENVIRONMENTAL LAWS (INCLUDING WITH RESPECT TO THE USE, PRESENCE.
DISPOSAL OR RELEASE OF HAZARDOUS SUBSTANCES AND ANY LIABILITIES
ARISING UNDER OR WITH RESPECT TO THE COMPREHENSIVE ENVIRONMENTAL
RESPONSE, COMPENSATION, AND LIABILITY ACT OR ANY OTHER ANALOGOUS
FEDERAL. STATE OR FOREIGN LAW OR REGULATION), AND ALL RIGHTS AND
REMEDIES AT LAW OR IN EQUITY RELATING THERETO, IN EACH CASE EXCEPT AS
EXPRESSLY SET FORTH IN ARTICLE IV AND ARTICLE V., IN ANY OTHER
TRANSACTION DOCUMENT AND IN ANY INSTRUMENT DELIVERED PURSUANT
HERETO.

Section 8.092  Limitation on Certain Damages, NO CLAIMS SHALL BE MADE BY
ANY PARTY HERETO OR ANY OF ITS AFFILIATES, DIRECTORS, EMPLOYEES,
ATTORNEYS OR AGENTS AGAINST ANY OTHER PARTY HERETO OR ANY OF ITS
AFFILIATES, DIRECTORS, EMPLOYEES, ATTORNEYS OR AGENTS FOR ANY
PUNITIVE. CONSEQUENTIAL OR SPECIAL DAMAGES OR LOSSES IN CONNECTION
WITH, ARISING OUT OF OR IN ANY WAY RELATED TO THE TRANSACTIONS
CONTEMPLATED BY THIS AGREEMENT OR ANY ACT OR OMISSION OR EVENT
OQCCURRING  IN  CONNECTION THEREWITH, TUNLESS SUCH PUNITIVE.
CONSEQUENTIAL OR SPECIAL DAMAGES OR LOSSES ARE THE REASONABLY
FORESEEABLE RESULT OQF A BREACH OR INACCURACY OF A REPRESENTATION,
WARRANTY, COVENANT OR AGREEMENT HEREUNDER. BACH PARTY HEREBEY
WAIVES, RELEASES AND AGREES NOT TO SUE UPON ANY SUCH CLAIM FOR ANY
SUCH PUNITIVE, CONSEQUENTIAL OR SPECIAL DAMAGES OR LOSSES, WHETHER
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ORNOT ACCRUED AND WHETHER OR NOT KNOWN OR SUSPECTED TO EXIST IN ITS
FAVOR.

ARTICLE IX
TERMINATION

Section 9.01 Termination. This Agreement may be validly terminated, and the
transactions contemplated by this Agreement may be abandoned, only as follows (it being
understood and agreed that this Agreement may not be terminated for any other reason or on any
other basis):

{a) by the mutual written consent of Buyer and Seller,

(b} by Buver or Seller, by written notice to the other, if the Closing shall not
have eceurred on or prior to June 13, 2024 (the “Outside Date™), unless extended by writlen
agreement of the Parties; provided, that the right to terminate this Agreement pursuant to this
Section 9.01{b) shall not be available 1o (1) Buyer or Seller i’ the Failure of the Closing 1o occur on
or prior to the Outside Date then in effect is primarily a result of. or was primarily caused by any
breach in any material respect by such Party of its obligations under this Agreement or (ii) Buver,
if Seller is entitled to terminate this Agreement pursuant to Section 2.01(e) or Section 9.01(f):

{e) by Buyer or Seller, by written notice to the other, if any Governmental
Authority shall have enacted, entered, promulgated or enforced any Law (that is final, non-
appealable, and has not been vacated. withdrawn or overlumed) permanently enjoining or
otherwise prohibiting the consummation of the transactions contemplated by this Agreement:
provided, that. the right to terminate this Agreement pursuant to this Section 9.01(c¢) shall not be
available to Buyer or Seller if such enactment, entry, promulgation or enforcement is primarily a
result of. or was primarily caused by any breach by such Party in any material respect of its
obligations under this Agreement;

{dy by Buyver, by written notice to Seller, if (1) there is a breach of any covenant
or agreement of Seller or the Company set forth in this Agreement or (i) any representation or
warranly ol Seller or the Company is inaceurate. in each ¢ase, that (A)would reasonably be
expected to resull in or cause the failure of any of the condilions set forth in Section 3.02(a) or
Seetion 3.02(b) to be satisficd and (B) is not curable, or, il curable. 15 not cured within the carlier
of (1) 30 days after written notice of such breach is delivered to Seller by Buyer (stating Buver’s
intention to terminate this Agreement pursuant to this Section 9.01(d) and the basis for such
termination) and (2) three Business Days prior to the Outside Date then in effect; provided, that.
the right to terminate this Agreement pursuant to this Section 2.001(d) shall not be available to
Buyer it Buyer is then in breach of this Agreement and such breach would reasonably be expectad
to result in or cause the failure of any of the conditions set forth in Section 3.01 or Section 3.03;

{€) by Seller. by wrilten notice to Buyer, if (1) there is a breach of any covenant
or agreement of Buyer set lorth in this Agreement or (i) any representation or warranty of’ Buver
is inaccurate, in each case, that (A) would reasonably be expected to result in or cause the failure
of the conditions set forth in Section 3.03(a) or Section 3.03(b) to be satisfied and (B)is not
curable, or, if curable, is not cured prior to the Outside Date then in effect: provided, that. the right
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to terminate this Agreement pursuant to this Section 9.01{e) shall not be available to Seller if Seller
or the Company are then in breach of this Agreement and such breach would reasonably be
expected to result in or cause the failure of any of the conditions set forth in Section 3.01 or Section
3.02: or

(6 by Seller, if (i) all conditions set forth in Section 3.01 and Section 3.02 are
satisfied or, if legally permissible, waived in writing by the Parly entitled to the benefit of cach
such condition {other than those conditions that by their nature or terms are 1o be satisfied al the
Closing; provided, that each such condition at the time of termination is capable of being satisfied
as if such time were the Closing), (ii) Buyer fails to consummate the Closing on the date the
Closing should have occwrred pursuant to pursuant to the terms of this Agreement, (ii1) Seller
delivers to Buver written notice (stating Seller intention to terminate this Agreement pursuant to
this Section 9.01() and the basis for such termination) (a “Closing Failure Notice™) that has not
heen withdrawn or revoked on or after the date that the Closing should have occurred pursuant to
the terms of this Agreement that {A) all conditions set forth in Section 3.01 and Section 3.02 have
been satisfied or, il legally permissible, waived in writing by the Party entitled to the benefit of
each such condition as of the Closing Date il the Closing would have occurred pursuant to the
terms of this Agreement (other than those conditions that by their nature or terms are to be satisfied
at the Closing; provided, that each such condition at the time of termination is capable of being
satisfied as if such time were the Closing) and (B) Seller is ready. willing and able to consummate
the Closing in accordance with the terms of this Agreement on such date of such Closing Failure
Motice and (iv) Buyer fails to consummate the Closing, in accordance with the terms of this
Agreement, within five Business Days after Seller’s delivery of such Closing Failure Notice to
Buyer (or, il sooner, the Owside Date then in effect).

Section 2.02  Effect of Termination.

{a) If this Agreement is validly terminated pursuant to and in accordance with
Section 2.01, then. subject to Section 9.02(b). this Agreement shall forthwith become void and of
no further force or effect and there will be no Liahility on the part of any Party or any other Person
in respect of this Agreement; provided, that, notwithstanding the foregoing, (i) the Confidentiality
Agreement and the provisions set forth in Section 7.01, Section 7.03(h), Section 7.11, this Article
IX and Artiele X shall remain in full foree and eflect in accordance with their terms and (i) such
termination shall not relieve any Parly {rom any Liability arising out of any willful misconduet,
gross negligence or Fraud prior to such termination {except as otherwise provided in Section

9.02(d}y).

(b) In the event that this Agreement is terminated by (1) Seller pursuant to
Section 9.01{e) or Section 2.01(f), (ii) Seller pursuant to Section ©.01(h) at a time when Seller may
terminate this Agreement pursuant to Section 2.01(e) or Section 2.01(f), or (iii) Buyer at a time
when Seller may terminate this Agreement pursuant to Section 2.01(e) or Section 9.01(f), then, in
each case, at Seller’s option, Buyer shall pay, or cause 1o be paid. to Seller (by wire transfer of
immediately available funds im U.S. Dollars to such accounts specified by Seller) an amount equal
to 59,012,500 (the “Reverse Termination Fee™) within five Business Days after written notice
from Seller of the Reverse Termination Fee being due and payable. While Seller may pursue both
a grant of specific performance under Section 10.13 to require Buyer to consummate the Closing
and simultaneously seek the termination of this Agreement under Section 9.01 and payment of the
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Reverse Termination Fee and the Recovery Expense under this Section 9.02(b} and Section
9.02(c), under no circumstances shall Seller be permitted or entitled to receive both (A) specific
petformance of Buyer’s obligation to consummate the Closing and (B) payment of the Reverse
Termination Fee and the Recovery Expense under this Section 9 02(b) and Section 9.02(c} in
connection with the termination of this Agreement. Each of the Parties acknowledges and agrees
that wnder noe circumstances shall Buyer or Buver Parent be required 1o pay the Reverse
Termination Fee on more than one oceasion, whether or not the Reverse Termination Fee may be
payable pursuant to more than one provision of this Agreement at the same time or at different
times and upon the occurrence of different events.

(<) The Reverse Termination Fee is non-refundable and shall not be credited
against any other payment, Each of the Parties acknowledges and agrees that the agreements
contained in Section 9.02(a), Section 9.02(h) and this Section 9.02(c) are an integral part of the
transactions contemplated by this Agreement and that, without these agreements, the Parties would
not enter inlo this Agreement. Buyer and Seller acknowledge and agree that (1) Buyer and Seller
have expressly negotisted the provisions of Section 9.02(b) and this Section 9.02{c). (i1} in light
of the circumstances existing al the time of the execution of this Agreement {including the inability
of the Parties to quantify the damages that may be suffered by Seller and its Affiliates) the
provisions of Section 2.02(b) and this Section 9.02(¢) are reasonable, (iii) the Reverse Termination
Fee represents a good faith, fair estimate of the amount of damages that Seller and its Affiliates
would suffer and (iv) solely for purposes of establishing the basis for the amount thereof, and
without in any way increasing or decreasing the amount of the Reverse Termination Fee or
expanding the circumstances in which the Reverse Termination Fee is to be paid, the Reverse
Termination Fee shall be payable as liquidated damages (and not as a penalty) withoul requiring
Seller or any other Person to prove actual damages. In the event that Buyer shall fail to pay the
Reverse Termination Fee 1o Seller when due and payable in accordance with Section 9.02(b).
Buyer shall, in addition to the payment of the Reverse Termination Fee. (A) reimburse Seller for
all reasonable and documented out-of-pocket costs and expenses incurred (including reasonable
and documented fees and expenses of counsel) In connection with collection under and
enforcement of this Agreement, including Section 9.02{b} and Section 9.02(c), together with any
interest on such amount at a rate per annum equal to the “prime rate™ at large United States money
center banks in effect on the date such payment was required to be made (as published by The
Wall Street Journal) for the period from such date through the date such payment was actually
received (collectively, the “Recovery Expense™, with any such pavment to be made
simultansously with pavment of the Reverse Termination Fee by wire transfer of immediately
available funds to an account or accounts designated in writing by Seller. In no event shall this
Section 2.02(c) be construed to mean that receipt of any financing is a condition to Buyer's
obligations hereunder.

(d)y Without limiting Seller’s rights under Section 9.02(h), Section 9.02(c) and
Section 10.13, including the right of Seller to specific performance, an injunction or other equitable
relief, the right of Seller to receive the full Reverse Termination Fee and the Recovery Expenses
(if any)) from Buyer pursuant to Section 9.02(b) and Section 9.02(¢) shall be the sole and exclusive
remedy (whether at Law, in equity, in contract, in tort or otherwise) of Seller against Buyer and its
former, current or future directors, officers, shareholders, Representatives, Affiliates or lenders for
any breach, Liability or damage suffered by Seller in connection with a termination pursuant to
Section 2.01 or when a termination is possible under Section 9.01(e) or Section 2.01(f). ncluding
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as a result of the failure of the transactions contemplated by this Agreement to be consummated or
for a breach or failure to perform hereunder or otherwise relating to or arising out of this
Agreement, the Transaction Documents and the transactions contemplated hereby and thereby, in
each case except to the extent arising out of any willful misconduct, gross negligence or Frand
priot to such termination. Upon payment of the full Reverse Termination Fee and the Recovery
Expenses when due and pavable (and after such time that Seller is no longer entitled under the
terms of this Agreement 1o seck specific perfonmance, an injunction or other equitable reliel),
Buyer and its Affiliates shall not have any further liability or obligation relating 1o or arising oul
of such termination or the breach leading to such termination under this Agreement, the
Transaction Documents or the transactions contemplated hereby and thereby.

ARTICLE X
MISCELLANEQUS

Section 10.01 Notices. Excepl as otherwise provided herein, all notices. claims, demands
and other communications required or permiiled to be given or delivered under this Agreement
shall be in writing and shall be effective (a) immediately when verifiably transmitted by e-mail
(provided that no “bounce back”™ or similar messages of non-delivery are received with respect
thereto), (b) the Business Day immediately succeeding the day when transmitted when sent by pre-
paid overnight courier service or {¢) when received if delivered by hand or certified or registered
mail on any Business Day if delivered. All such notices, claims, demands and other
communications shall be sent to the applicable Party at its respective address set forth below,
unless another address has heen previously specified to the other Party (if applicable) in writing:

If to Buyer or, following the Closing, the Company:

MARA USA Corporation

101 NE 3rd Avenue

Suite 1200

Ford Landerdale, Florida 33301
Attn: Legal

Email: legal@mara.com

with copies {which shall not constitule notice but shall be required for valid
nolice) to;

Paul, Weiss, Rifkind, Wharton & Garrison

1285 Avenue of the Americas

New York, New York 10019

Attn: Krishna Veeraraghavan;, Andrew D, Krause

Email: K Veeraraghavania@paulweiss.com: AKrause@paulweiss,.com

If to Seller or, prior to the Closing, the Company:
G Data Center Parent, L1.C
c/o Generate Capital, PBC

360 Davis 8t Suite 250
San Francisco, CA 94111
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Attn: - Darryl Carbonaro; Mateo Aceves
Email: noticesi@d generatecapital.com

with copies (which shall not constitute notice but shall be required for valid
notice) to:

Kirkland & Ellis LLP

609 Main Street

Houston, Texas 77002

Attn: Robert P. Goodin, Daniel Cadis

Email: robert. goodini@ kirkland.com: daniel.cadisizzkirkland. com

Section 10,02 Assionment, This Agreement shall be binding upon and inure to the benefit
of the Parties and their respective current and future successors and permiited assigns, except that
neither this Agreement nor any of the rights or obligations hereunder may be directly or indirectly
assigned or delegated by any Party without the prior written consent of the other Parties and any
attempted assignment or delegation by any Parly in violation of this Section 10.02 shall be null
and void ab initio;, provided, that Buyer may transfer or assign its rights, interests or obligations
under this Agreement, in whole or from time to time in part, to one or more of the direct or indirect
wholly owned Subsidiaries of Buver Parent so long as such transfer or assignment could not
reasonably be expected to prevent, materially impair or materially delay consummation of the
transactions contemplated by this Agreement and the other Transaction Documents, but any such
transfer or assignment will not relieve Buyer or Buyer Guarantor of any of its obligations
hereunder; provided, firther, that prior 1o the payment of all amounts payable or that could become
payable under this Agreement, Buyer may not transler or assign its rights, interests or obligations
under this Agreement, in whole or from time to time in part, to any entity domiciled, organized or
incorporated in the State of Texas.

Section 10,03 Severability. Whenever possible, each provision of this Agreement shall be
interpreted in such manner as to be effective and valid under applicable Law, but if any provision,
term, covenant or restriction of this Agreement is held by a court of competent jurisdiction to be
invalid, illegal or otherwise unenforceable under applicable Law, then such provision, term,
covenanl or restriction will be inelfective to the extent of such invalidity. illegality or
unenforeeability withoul rendering invalid, illegal or unenforceable the remaining provisions,
terms, covenants and restrictions of this Agreement. Upon the determination that such provision,
term. covenant or restriction is invalid, illegal or otherwise unenforceable, the Parties to this
Agreement shall negotiate in good faith to modify this Agreement so as to effect the original intent
of the Parties as closely as possible in a mutually acceptable manner in order that the transactions
contemplated by this Agreement be consummated as originally contemplated to the greatest extent
possible.

Section 10.04 Disclosure Schedules. The Disclosure Schedules have been prepared in
separately titled sections corresponding to sections of this Agreement for purposes ol convenience,
provided, that, each section of the Disclosure Schedules shall be deemed 1o incorporate by
reference all information disclosed in any other section of the Disclosure Schedules to the extent
it is reasonably apparent on its face that such information applies to such other section of the
Disclozure Schedules. The headings used in the Disclosure Schedules are for reference only and
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shall not be deemed to affect in any way the meaning or interpretation of the information set forth
in the Disclosure Schedules or this Agreement. Capitalized terms used in the Disclosure
Schedules and not otherwise defined thersin have the meanings given to them in this Agreement,
The specification of any dollar amount in any of the representations and warranties contained in
this Agreement or the disclosure of any item in any of Disclosure Schedules is not intended to
imply that the amounts, or higher or lower amounts, or the ilems so disclosed, or other ilems, are
or are not required to be disclosed (including whether such amounts or ilems are required to be
disclosed as material or threatened) or are within or outside of the ordinary ¢ourse of business. No
dizclosure (or absence thereof) forth in any of the Disclosure Schedules shall imply any
representation or warranty which is not contained in this Agreement, nor shall any disclosure (or
absence thereof) be deemed to extend the scope of any of the representations and warranties set
forth in this Agreement. Items disclosed in the Disclosure Schedules may not be limited to matters
required by this Agreement to be disclosed therein and may be included solely for informational
purposes, No item disclosed in any of the Disclosure Schedules relating to any possible breach or
violation of any Contract or Law shall be construed as an admission or indication that any such
breach or violation exists or has actually occurred. All of the information contained in the
Disclosure Schedules shall be subject to the confidentiality obligations set forth in Section 7.01
and no other Person shall rely on the information disclosed or set forth therein. Moreover, in
disclosing the information in the Disclosure Schedules. no Seller waives any attomey-client
privilege or work product protection associated with such information with respect to any of the
matters disclosed therein,

Section 10,05 Amendment; Waiver; Consent,

{a)  This Agreement may be amended only in a wriling signed by Buyer and
Seller.

(b) Any waiver of any provision of this Agreement, waiver of any breach of
anry provision of this Agreement. or waiver of, or election whether or not to enforce, any right or
remedy arising under this Agreement or at Law, or any consent to any action taken pursuant to this
Agreement, must be in writing and signed by or on behalf of the Person granting the waiver or
consent, and no waiver, election or consent shall be inferred from the conduct of any Party.

(€} Any waiver ol a breach of any provision of this Agreement shall not be, or
be deemed 1o be, a waiver of any subsequent breach.

(d) Failure to enforce any provision of this Agreement at any time or for any
period shall not waive that or any other provision or the right subsequently to enforce all provisions

of this Agreement.

{e) Failure to exercise, or delay in exercising, any right or remedy shall not
operale as a waiver or be treated as an election not lo exercise such right or remedy, and single or
partial exercise or waiver of any right or remedy shall not preclude its further exercise or the
exercise ol any other right or remedy.

Section 10.06 Entire Agreement. This Agreement and the other Transaction Documents
set forth the entire agreement among the Parties and the parties thereto with respect to the subject
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matter hereof and thereof, and supersede any prior understandings, discussions, correspondence.
negotiations, term sheet. letter of intent, agreement. understanding, arrangement or agreements
among the Parties and the parties thereto, written or oral, with respect to the subject matter hereof
and thereof.

Section 10.07 Counterparts. This Agreement may be exeeuled in one or more
counterparls {including by means of electronic transmission in portable document format (pdlY),
any one of which need not contain the signatures of more than one Parly, butl all such
counterparts taken together shall constitute one and the same instrument.

Section 10.08 Governing Law. This Agreement and any claim, controversy, dispute or
cause of action (whether in Contract, tort or statute) that may be based upon, arising out of or
relating to this Agreement and the transactions contemplated hereby, or the negotiation, execution
or performance of this Agreement (including any claim or cause of action based upon, arising out
ol or relating 1o any representation or warranly made in or in connection with this Agreement), or
the interpretation and enlorcement of the rights and duties of the Parties hereunder, shall be
governed by and construed in accordance with the Laws of the State ol Delaware applicable 1o
Contracts made and performed in such state, without giving effect to any choice or conflict of laws
provision or rule {whether in the State of Delaware or any other jurisdiction) that would result in
the application of the Laws of any other jurisdiction other than the State of Delaware and without
regard to any borrowing statute that would result in the application of the statute of limitation of
any other jurisdiction. In furtherance of the foregoing, the Laws of the State of Delaware will
control even if under such jurisdiction’s choice of law or conflict of law analysis, the substantive
Laws of some other jurisdiction would ordinarily or necessarily apply.

Section 10.09 Consent to Jurisdiction and Service of Process,

{a) Subject to the last sentence of Section 10.08. all Proceedings (whether in
contract, tort or otherwise) based upon, arising out of or relating to this Agreement or the
negotiation, execution or performance of this Agreement (including any Proceeding based upon,
arising out of or related to any representation or warranty made in or in connection with this
Agreement) shall be subject to the exclusive jurisdiction and venue of the Cowrt of Chancery of
the State of Delaware (or if] but only ifl such court does not have subject matter jurisdiction, the
Federal District Court for the District of Delaware or if, but enly if, neither the Court of Chancery
of the State of Delaware nor the Federal District Court for the District of Delaware has subject
matter jurisdiction. then another state court sitting in the State of Delaware), and each Party
(including any third party beneficiary) hereby irrevocably (i) submits to the exclusive jurisdiction
of such courts (and, in the case of appeals, appropriate appellate courts therefrom) in any such
Proceeding, (ii) waives to the extent not prohibited by applicable Law, and agrees not to assert, by
way of motion, as a defense or otherwise, in any such Proceeding, any claim that they are not
subject personally to the jurisdiction of the above-named courts, that venue in such courts is
improper, that their property is exempl or immune from attachment or execution, that any such
Proceeding brought in the above-named courts should be dismissed on grounds of forum nen
conveniens or improper venue, that such Proceeding should be transferved or removed to any court
other than the above-named courts, that such Proceeding should be stayed by reason of the
pendency of smme other Proceeding in any other court other than the above-named courts or that
this Agreement or the subject matter hereof may not be enforced in or by such courts and
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(iii) agrees not to commence or prosecute any such Proceeding other than before the above-named
courts. Notwithstanding the foregoing, a Party may commence any Proceeding in a court other
than the above-named courts solely for the purpose of enforcing an order or judgment issued by
the above-named courts, The Parties agree that a final non-appealable judgment in any such
Proceeding shall he conclusive and mav be enforced in any other jurisdiction by suit on the
judgment or in any other manner provided by applicable Law.

(b) Each Party hereby (i) consents 1o service of progess in any Proceeding
between any of the Parties arising in whole or in part under or in connection with this Agreement.
the negotiation, terms, and performance hereof, the rights of the parties hereunder, or any of the
transactions contemplated hereby in any manner permitted by Delaware Law. (1i) agrees that
service of process made in accordance with ¢lause (i) or made by overnight delivery by a nationally
recognized courier service to the requisite Party’s address shall constitute good and valid service
of process in any such Proceeding and (iii) waives and agrees not to assert (by way of motion, as
a defense or otherwise) in any such Proceeding any claim that serviee of process made in
accordance with glause (i) or (i} does not constitule good and valid service of process.

Section 10.10 WAIVER OF JURY TRIAL EACH OF THE PARTIES HEREBY
IRREVOCABLY AND UNCONDITIONALLY WAIVES ANY RIGHT THAT SUCH PARTY
MAY HAVE TO A TRIAL BY JURY IN RESPECT OF ANY PROCEEDING DIRECTLY OR
INDIRECTLY ARISING OUT OF OR RELATED IN ANY WAY TOQ THIS AGREEMENT,
THE OTHER TRANSACTION DOCUMENTS, THE CONFIDENTIALITY AGREEMENT OR
THE TRANSACTIONS CONTEMPLATED HEREBY OR THEREBY OR THE
INTERPRETATION AND ENFORCEMENT OF THE RIGHTS AND DUTIES OF THE
PARTIES HEREUNDER AND THEREUNDER., EACH PARTY HERETO CERTIFIES AND
ACKNOWLEDGES THAT (A) NO REPRESENTATIVE, AGENT OR ATTORNEY OF ANY
OTHER PARTY HERETO HAS REPRESENTED. EXPRESSLY OR OTHERWISE, THAT
SUCH OTHER PARTY HERETO WOULD NOT, IN THE EVENT OF LITIGATION OR
OTHER PROCEEDING, SEEK TO ENFORCE THE FOREGOING WAIVER. (B) EACH
PARTY HERETO UNDERSTANDS AND HAS CONSIDERED THE IMPLICATIONS OF
THIS WAIVER, (C) EACH PARTY HERETO MAKES THIS WAIVER VOLUNTARILY AND
(DYEACH PARTY HERETO HAS BEEN INDUCED TOQ ENTER INTO THIS AGREEMENT
BY., AMONG OTHER THINGS, THE MUTUAL WAIVERS AND CERTIFICATIONS IN THIS
SECTION 10.10.

Section 10.11 Expenses. Unless otherwise expressly provided for in this Agreement or
any other Transaction Document, each Party shall pay, without right of reimbursement or offset
from any other Party. all costs and expenses (including attorneys’. accountants” and investment
hankers’ fees and other out-of-pocket expenses) incurred by it or any of its Affiliates in connection
with negotiation, preparation, execution and delivery of this Agreement and the other Transaction
Documents, and the consummation of the transactions contemplated hereby and therehy, whether
or nol the transactions contemplated by this Agreement are consummated; provided, however, that
in no event shall Seller or any member of the Company Group be reguired to pay (or commit to
pay) any fee, penalty or other consideration or make any other accommeodation to any third party
for any consent or approval required for the consummation of the transactions contemplated by
this Agreement.
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Section 10,12 No Third-FParty Beneficiaries. No Person other than the Parties and their
respective successors and permitted assigns shall have any rights, remedies, obligations or benefits
under any provision of this Agreement, except for (a) the Persons entitled to indemnification or

reimbursement pursuant to Section 7.06(e} and Section 7.09 (b) with respect to Section 10.14, the
Non-Recourse Parties, (c) with respect to Section 6.09 and Section 10,15, K&E and (d) with
respect 1o Seetion 6.09. the Representatives of Seller that prepared any memorandum, presentation,
information or materials contemplated by Section 6.09,

Section 10.13 Hemedies.

{a) The rights and remedies conferred on any Party by, or pursuant to, this
Agreement are cumulative, and, except as expressly provided in this Agreement, are in addition
to, and not exclusive of, any other rights and remedies available to such Party at law or in equity,

(b  The Parties agree that immeparable damage would occur in the event that any
provision ol this Agreement was not performed or complied with in accordance with its specific
terms or was otherwise breached or threatened 1o be breached. and further agree that monetary
damages would be an inadequate remedy therefor. Accordingly, each Party agrees, on behalf of
itself and its Affiliates and its and their respective Representatives, that. in the event of any non-
performance, non-compliance, or other breach or threatened breach by Seller, on the one hand,
and Buyer, on the other hand, of any provision of this Agreement, Seller, on the one hand, and
Buyer, on the other hand, shall be entitled to an injunction, specific performance and other
equitable relief, and to enforce specifically the provisions of this Agreement, to prevent such non-
performance. non-compliance or other breach or threatened breach of such provisions. Any Party
secking any injunction, specific performance or other equitable reliel, or to enforee specilically
the provisions of this Agreement, shall not be required to provide any bond or other securily in
connection with any such injunction, specific or other equitable relief or enforcement. Inthe event
that any Proceeding is brought to enforce specifically the provisions of this Agreement, no Party
shall allege, and each Party, on behalf of itself and its Affiliates and its and their respective
Representatives, hereby waives the defense, that there is an adequate remedy at Law and agrees
that it will not oppose the granting of any equitable relief to the other Party on the basis that (i) any
Party has an adequate remedy at Law or (i) an award of specific performance is not an appropriate
remedy for any reason al Law or in equity. In the event that Buyer fails to consummate the Closing
on the date the Closing should have occurred pursuant to the terms of this Agreement and the
Closing is subsequently consummated (including pursuant to any Order), Buyer shall reimburse
Seller for all reasonable and documented out-of-pocket costs and expenses incwrred (including
reasonable and documented fees and expenses of counsel) in connection with enforcing Buyer's
obligation to consumimate the Closing together with interest on such amount at a rate per annun
equal to the “prime rate”™ at large United States money center banks in effect on the date the Closing
was required to occur (as published by The Wall Street Journal) for the period from such date
through the date such payment was actually received, with any such payment to be made
simultaneously with the consummation of the Closing by wire transfer of immediately available
funds to an account or accounts designated in writing by Seller. Notwithstanding the foregoing, it
is explicitly agreed that Seller shall only be entitled to seek specific performance of Buyer’s
obligations to consummate the Closing if and only if () all conditions in Section 3.01 and Section
3.02 were satisfied or waived (other than those conditions that by their nature or terms are to be
satisfied at the Closing: provided, that each such condition is capable of being satistied as if such
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time were the Closing) and (B) Buver has failed to consummate the Closing in vielation of Section
2.06.

Section 1014 No Recourse Against Non-Parties. All causes of action or Proceedings
(whether in contract or in tort, in equity or at Law, or granted by statute) that may be based upon,
in respect of] arise under, out or by reason of, be connected with, or relate in any mamer 1o this
Agreement, or the negolialion, preparation, execution, delivery, performance or breach of this
Agreement (including any representalion or warranly made in, in connection with, or as an
inducement to, this Agreement), may be brought only against (and are those solely of) the Persons
that are expressly identified as parties to this Agreement in the preamble hereto solely in such
capacity set forth herein and therein (each, a “Contracting Party™). No Person who is not a
Contracting Party, including any past, present or future direct or indirect equity holder, Affiliate,
Representative, successor or assignee of, such Contracting Party or any Affiliate or Representative
of any of the foregoing (each, a “Non-Recourse Party™), shall have any Liability or other
obligation {whether in contract or in lort, in equily or al Law, or based upon any theory that secks
lo impose liability of an entity party against its owners or Afliliates) for any cause of action or
Proceeding arising under, out of, in commection with, or related in any manner 1o this Agreement
or based on. in respect of, or by reason of this Agreement or its negotiation. preparation, execution,
delivery, performance, or breach; and, to the maximum extent permitted by applicable Law, each
Contracting Party hereby waives and releases all such causes of action and Proceedings against
any such Non-Recourse Party. Without limiting the generality of the foregoing, to the maximum
extent permitted by applicable Law, (a) each Contracting Party hereby waives and releases any
and all causes of action or Proceedings that may otherwise be brought in equity or at Law, or
granied by statute, (i) to avoid or disregard the entity form of a Contracting Parly or otherwise
impose Liability or other obligation of any Contracting Party on any Non-Recourse Party, whether
granted by statule or based on theories of equity, agency. control, instrumentality, alter ego,
domination, sham, single business enterprise, piercing the veil. unfaimess. undercapitalization. or
otherwise, (ii) relating to any Non-Recourse Party's receipt of consideration or other benefits from
this Agreement or the other Transaction Documents and the transactions contemplated hereby and
thereby or (iii) for the shared or vicarious Liability of any Contracting Party or for any Contracting
Party to otherwise be the subject of legal or equitable claims for the actions, omissions or fraud
(including Fraud) of another Person and (b) each Contracting Party disclaims any reliance upon
any Non-Recourse Party with respect to the performance of this Agreement or any representation
or warranty made i, in connection with, or as an inducement to this Agreement. Notwithstanding
the foregoing, nothing in this Section 10,14 shall preclude any party to the Confidentiality
Agreement or any other Transaction Document (other than this Agreement) from making any
claim thereunder, to the extent permitted therein and pursuant to the terms thereof (and subject to
the applicable limitations set forth therein). Non-Recourse Parties are expressly mtended as third-
party beneficiaries of this provision of this Agreement.

Section 10,15 Conflict Waiver. Seller and Buyer, on hehalf of itself and its respective
Affiliates (including, with respect to Buyer, the Company Group effective following the Closing).
acknowledges and agrees that, in connection with any dispute, Proceeding, Liability, obligation or
other matter, including any dispute between Buyer, any member of the Company Group or any of
its or their respective Affiliates, on the one hand, and Seller or any of its Affiliates. on the other
hand, or with or between any other Persons, with respect to the transactions contemplated by this
Agreement or otherwise, (a) as to all communications among Kirkland & Ellis LLP ("K&E™), the
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Company Group (solely to the extent prior to Closing). Seller or any of its Affiliates. the attorney-
client privilege, attorney work product protection and the expectation of client confidence belongs
solelv to Seller or its Affiliates (other than Company Group), and mav be controlled by Seller or
its Affiliates (other than the Company Group), and shall not pass to or be claimed by Buver, any
member of the Company Group or any of their respective Affiliates and (b) K&E may disclose to
Seller or its Alliliates any information leamed by K&E in the course ol its representation of Seller,
any member of the Company Group or any ol its or their respective Alfiliates, whether or nol such
information is subject 1o attomey-client privilege. attomey work product protection. of K&E's
duty of confidentiality. Accordingly, Buyer and its Affiliates (including, the Company Group
effective following the Closing) shall not have or seek access to any such communications, or to
the files of Seller's Counsel. whether or not the Closing occurs. Without limiting the generality of
the foregoing, conditioned upon and effective upon and afier the Closing, (i) to the extent that files
of K&E constitute property of the client, only Seller and its Affiliates (other than the Company
Group) shall hold such property rights and (i) K&E shall have no duty whatsoever to reveal or
disclose any such attorney-clienl communications or liles to Buver or the Company Group by
reason of any attomey-client relationship between K&E and the Company Group or otherwise,
Notwithstanding anything set Torth in the foregoing provisions 1o the contrary, in the event that
after the Closing a dispute arises between Buyer or any member of the Company Group, on the
one hand. and a third party other than a Party (or its Affiliates), on the other hand. Buyer and the
members of the Company Group may assert the attorney-client privilege to prevent disclosure of
privileged communications to such third party.

Section 10,16 Further Assurances. From time to time after the Closing, each Party shall,
and shall cause its Affiliates to, without further consideration, execute and deliver, or cause 1o be
executed and delivered, all such documents and instruments, and shall take, or cause to be taken,
all such other actions as any other Party may reasonably request to evidence and effectuate the
transactions contemplated by this Agreement.

Section 10.17 Buyer Parent Limited Guarantee.

{a) Buyer Parent hereby  absolutely, unconditionally and  irrevocably
guarantees, as primary obligor and not merely as surety. all of Buver’s Liabilities and obligations
under this Agreement (the “Limited Guarantee™), including, as. il and 10 the extent due, Buyer's
Liabilities and obligations under Article I and Section 9.02. The Limited Guarantee is valid and
in full foree and effect and constitutes the valid and binding obligations of Buyer Parent
enforceable in accordance with its terms. The Limited Guarantee is an irrevocable guarantee of
payment (and not just of collection) and shall continue in effect notwithstanding any extension or
maodification of the terms of this Agreement (except to the extent such extension or modification
affects Buyer’s obligations hereunder) or any assumption without the consent of Seller of any such
guaranteed obligation by any other Party. The obligations of Buyer Parent hereunder shall not be
affected by or contingent upon (i) the liquidation or dissolution of, or the merger or consolidation
of Buyer with or into any Person or any sale or transfer by Buyer of all or any part of its property
or assels, (ii)the bankruptey, receivership, msolvency, reorganization or similar Proceedings
involving or affecting Buyer, (iii) any modification, alteration, amendment or addition of or 1o this
Agreement (except to the extent such medification. alteration. amendment or addition affects
Buyer’s obligations hereunder and then only to such extent) or (iv) any disability or any other
defense of Buyer or any other Person (with or without notice) which might otherwise constitute a
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legal or equitable discharge of a surety or a guarantor or otherwise. In connection with the
foregoing, Buyer Parent waive all defenses and discharges it may have or otherwise be entitled to
as a guarantor or surety and further waive presentment for payment or performance, notice of
nonpavment or nonperformance, demand, diligence or protest. Seller and the Company enterad
into this Agreement in reliance upon this Section 10.17. Buyer and Buyer Parent expressly
acknowledge and agree that the agreements contained in this Section 10.17 are an integral part of
the transactions contemplated by this Agreement and that, without the agreements sel forth in this
Section 10,17, neither Seller nor the Company would enter into this Agreement. Buyer Parent
acknowledges that it will receive substantial direct and indirect benefits from the transactions
contemplated hereby and that the waivers and agreements by Buyer Parent set forth in this S8ection
1017 are knowingly made in contemplation of such benefits.

ib)  Buyer Parent hereby represents and warrants as follows: (i) Buyer Parent is
duly formed and validly existing under the Laws of Nevada, and has all power and authority to
execute, deliver and perform obligations created by this Section 10.17; (ii) the execution, delivery
and performance ol this Agreement by Buyer Parent has been duly and validly authorized and
approved by all necessary corporate action; (iii) this Agreement has been duly and validly executed
and delivered by Buyer Parent and constitutes a valid and legally binding obligation of Buyer
Parent, enforceable against Buyer Parent in accordance with its tenms; {iv) all consents, approvals.
authorizations of, or filings with, any Governmental Authority necessary for the due execution,
delivery and performance of this Agreement by Buver Parent have been obtained or made; (v) the
execution, delivery and performance by Buyer Parent of this Agreament do not and will not violate
its Organizational Documents, any applicable Law or any material contractual restriction hinding
on Buyer Pavent or ils assets; and (vi) Buver Parent has, and, for so long as this Section 10.17 shall
remain in effect in accordance with its terms, Buyer Parent shall have, funds suficient to satisly
all of its obligations hereunder,

{c) MNotwithstanding anvthing to the contrary herein, in the event of an action
by any Party entitled to enforce the provisions of this Section 1017, except to the extent expressly
waived pursuant to this Section 10.17, Buyver Parent shall have available to it all defenses that
Buyer would have under and in respect of this Agreement (other than any defenses arising from
hankruptcy, receivership, insolvency, reorganization or similar Proceedings involving or affecting
Buyer),

Section 10,18 Seller Guarantor Limited Guarantee,

{a) Seller Guarantor hereby absolutely, unconditionally and irrevocably
guarantees, as primary obligor and not merely as surety, all of Seller’s Liabilities and obligations
under Section 2.03(d) (solely for the purpose of providing sufficient cash to allow Seller to fund,
directly or indirectly, the Shortfall Amount pursuant to, and in accordance with, this Agreement)
and Section 8.02 (the “Seller Guarantor Limited Guarantee™), The Seller Guarantor Limited
Guaraniee is valid and in full loree and effect and constitutes the valid and binding obligations of
Seller Guarantor enforceable in accordance with its terms. The Seller Guarantor Limited Guarantee
is an irrevocable guarantee of payment (and not just of collection) and shall continue in effect
notwithstanding any extension or modification of the terms of this Agresment (except to the extent
such extension or modification affects Seller’s obligations hereunder) or any assumption without
the consent of Buyer of any such guaranteed obligation by any other Party. The obligations of

80




Seller Guarantor hereunder shall not be affected by or contingent upon (i) the liquidation or
dizsolution of, or the merger or consolidation of Seller with or into any Person or any sale or
transfer by Seller of all or any part of its property or assets, (i) the bankruptey, receivership,
insolvency, reorganization ot similar Procesdings involving or affecting Seller, (iii) any
modification, alteration, amendment or addition of or to this Agreement (except to the extent such
modification, alteration, amendment or addition allects Seller’s obligations hereunder and then
only to such extent) or (iv) any disability or any other delense of Seller or any other Person (with
or without notice) which might otherwise constituie a legal or equitable discharge ol a surety or a
guarantor or otherwise. In connection with the foregoing. Seller Guarantor waive all defenses and
discharges it may have or otherwise be entitled to as a guarantor or surety and further waive
presentment for payment or performance, notice of nonpayment or nonperformance, demand.
diligence or protest, Buyer entered into this Agreement in reliance upon this Section 10.18, Seller
and Seller Guarantor expressly acknowledge and agree that the agreements contained in this
Section 10.18 are an integral part of the transactions contemplated by this Agreement and that,
without the agreements set forth in this Section 10.18, Buyer would not enter into this Agreement.
Seller Guarantor acknowledges that it will recerve substantial direet and indirect benelits from the
transactions contemplated hereby and that the waivers and agreements by Seller Guarantor set
forth in this Section 10.18 are knowingly made in contemplation of such benefits.

(b) Seller Guarantor hereby represents and warrants as follows: (1) Seller
Guarantor is duly formed and validly existing under the Laws of Delaware, and has all power and
authority to execute, deliver and perform obligations created by this Section 100.18: (i) the
execution, delivery and performance of this Agreement by Seller Guarantor has been duly and
validly authorized and approved by all necessary corporate action; (iil) this Agreement has been
duly and validly executed and delivered by Seller Guarantor and constitutes a valid and legally
binding obligation of Seller Guarantor, enforceable against Seller Guarantor in accordance with
its terms; (1v)all consents, approvals. authorizations of, or filings with. any Governmental
Authority necessary for the due execution, delivery and performance of this Agreement by Seller
Guarantor have been obtained or made: (v) the execution, delivery and performance by Seller
Guarantor of this Agreement do not and will not violate its Organizational Documents, any
applicable Law or any material contractual restriction binding on Seller Guarantor or its assets:
and (vi) Seller Guarantor has, and, for so long as this Section 10.18 shall remain in effect in
accordance with its terms, Seller Guarantor shall have, funds sufficient to satisfy all of its
obligations hereunder.

{c) Notwithstanding anything to the contrary herein, in the event of an action
by any Party entitled to enforce the provisions of this Section 10.1%, except to the extent expressly
walved pursuant to this Section 10.18. Seller Guarantor shall have available to it all defenses that
Seller would have under and in respect of this Agreement {other than any defenses arising from
hankruptcy, receivership, insolvency, reorganization or similar Proceedings involving or affecting
Seller).

[Signatire Pages Follow]
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IN WITNESS WHEREQF, the Parties have executed this Agreement on the Execution
Date.

SELLER:

GC Data Center Parent, LLC
Decubigned by
v Erian (luman,
TR eI I Ehman
Title: Authorized Signatory

SELLER GUARANTOR: (solely for
purposes of Section 10.18 and Article X)

iC.Partiplio Holdings 1, LLC

)f?‘/mL [,L[umx,
Name Brian L ehman
Title:  Authorized Signatory
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COMPANY:

GG Data Center Equity Holdings, LLC

IR Cehman

Title: Manager
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BUYER:

MARA USA Corporation
JREP—

By Salmaw. B
Ty

Name: Salman Khan

Title:  Authorized Signatory

BUYER PARENT: (solely for purposes of
Scction 10.17 and Article X)

Marathon Digital Holdings, Inc.

[3}': Calmata, Eluai,
Name: Salman Khan
Title: Chief Financial Officer

SIGHATURE PAGE TO PURCHASE AND SALE AGREEMENT




EXHIBIT A
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Final Form

EXHIBIT A
Form of Assignment Agreement

This Assipnment Agreement (this “Assignment™) is dated effective as of [#], 2024, by and
between GC Data Center Parent, LLC, a Delaware limited lability company (“Assignor™), and MARA
USA Corporation, a Delaware corporation (“Assignee™). Each of Assignor and Assignee is referred to in
this Assignment collectively as the “Parties” and individually as a “Party.”

RECITALS

A Assignor owns beneficially and of record 100% of the Equity Interests of GC Data Center
Equity Holdings, LLC, a Delaware limited hability company (the “Company™ and the Equity Interesis i
the Company, the “Subject Interests”).

B. Assignor, Assignee, the Company, GC Portfolio Holdings 1, LLC, a Delaware limited
liability company (solely for purposes of Section 10L18 and Article X thereunder) and Marathon Digital
Holdings, Inc. a Nevada corporation (selely for purposes of Section 10.17 and Article X thereunder),
have entered into that certain Purchase and Sale Agreement, dated as of December 15, 2023 (the
“Purchase s\greemem "}, pursuant to which, among other things, Assignor desires to scll, and Assignes
desires o acquite from Assignar, 100% of the Subject Interests in exchange for cash and the ather good
anil valuable consideration as set forth in the Purchase Agresment,

C. Capitalized terms used herein, but not otherwise defined herein, shall have the meanings
set forth in the Purchase Agreement.

NOW THEREFORE, for good and valuable consideration, the receipt and sufficiency of which
are hereby acknowledged, Assignor and Assignee hereby agree as follows:

AGREEMENT

L Transfer and Assienment, Assignor hereby sells, assigns, transfers, conveys and delivers
to Assignes, and Assignee hercby purchases, acquires and accepts from Assignor, all rights, title and
interests in and to the Subject Interests, free and clear of any Liens (other than Liens arising under the
Crganizational Documents of the Company, Liens arising under the Purchase Agreement and Liens
relating to the 11';1n.t'.ﬂ::ra'l'nill'i:\.r of securies arising under app'liuabh: securities Laws),

2 Terms of the Purchase Agreement. The terms of the Purchase Agreement, mcludmg, but
not limited to, the repmsmtatlons warranties, covenants, agreements, and indemnities contained in the
Purchase Agreement, are incorpotated herein by refm\enne The Parties acknowledge and agree that the
representations, warranties, covenants, agreements. and indemmnities contained in the Purchasze Agreement
are not superseded by any provision of this Assignment but remain in full force and effect to the full
extent provided in the Purchase Agreement. Mothing in this Assignment, express or implied, will be
deemed to supersede, enlarge, or madify any of the provisions of the Purchase Agreement, all of which
will survive the execution and delivery of this Assignment as provided in, and subject to the limitations
set forth in, the Purchase Agreement. In the event of any conflict or inconsistency between the terms of
the Purchase Agreement and the terms of this Assignment, the terms of the Purchase Agreement shall
contral,
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3 Miscellaneous.

a. Further Assurances. Each Party shall. and shall cavse its Affiliates to, without
further consideration, execute and deliver, or cause to be executed and delivered, all such documents and
instruments, and shall take, or cavse to be taken, all such other actions as any other Party may reasonably
request to evidence and effectuate the transactions contemplated by this Assignment,

b. Amendments and Waivers, This Assignment may be amended only in a writing
3lg1ctl by each Party, Any waiver of any provision of this Assignment, waiver of any breach of any
provision of this Assignment, or waiver of. or election whether or not to enforce. any right or remedy
arising under this Assignment or at Law, or any consent to any action taken pursuant to this Assignment,
must be in writing and signed by or on behalf of the Person granting the waiver or consent, and no waiver,
election or consent shall be inferred from the conduct of any Party, Any waiver of a breach of any
provision of this Assignment shall not be, or be desmed to be, a waiver of any subsequent breach, Failure
to enforee any provision of this Assignment at any time or for any period shall not waive that or any other
provision or the right subsequently to enforee all provisions of this Assignment. Failure (o exercise, or
delay in exercising, any right or remedy shall not operate as a waiver or be treated as an election not to
exercise such right or remedy, and single or partial exercise or waiver of any right or remedy shall not
preclude its further exercise or the exercise of any other right or remedy.

c. Governing Law, This Assignment and any claim, controversy, dispute or cause of
action {whether in Contract, tort or statute) that may be based upon, arising out of or relating to this
Assignment and the transactions contemplated hereby, or the negotiation, execution or performance of
this Agreement (inu'ludl'ng any claim or causs of action hased upom, arising out of ar relating o any
representation of warranty made in or in connestion with this Agreement), or the interpretation and
enforcement of the rights and duties of the Parties hereunder, shall be governed by and construed in
accordance with the Laws of the State of Delaware applicable to Contracts made and performed in such
state. without giving effect to any choice or conflict of laws provision or rule (whether in the State of
Delaware or any other jurisdiction) that would result in the application of the Laws of any other
jurisdiction other than the State of Delaware and without regard to any borrowing statute that would result
in the apphication of the statute of mitation of any other jursdiction. In furtherance of the foregong, the
Laws of the State of Delaware will control even if under such jurisdiction’s choice of law or conflict of
law analysis, the substantive Laws of some other junisdiction would ordinanily or necessarily apply.

d. Successors and Assigns. This Assignment shall be binding upon and inure to the
benefit of the Parties hereto and their respective current “and future successors and permitted assigns
cxeept that neither this Assignment nor any of the rights or obligations hersunder may be dn\ccll} or
inelirectly assigned or delegated by any Party without the prior written consent of the other Party and any
attempted assignment or delegation by any Parly in vielation of this Seetion 3(d) shall be null and void ab
initicy previded, that Buver may transfer or assign its rights, interests or obligations under this Agreement,
in whole or from time Lo time in part, to one or more of the direet or indirect wholly owned Subsidiaries
of Buyer Parent so long as such transfer or assignment could not reasonably be expected to prevent,
materially impair or materially delay consummation of the transactions contemplated by this Agreement
and the other Transaction Documents, but any such transfer or assignment will not relicve Buver of any of
its obligations hereunder,

-3 Counterparts.  This  Assignment may be  cxeccuted in one or mors
counterparts (including by means of elecironic transmission in porlable document format (pdl)), any one
of which need not contain the signatures of more than one Party hereto, but all such counteparts taken
together shall constitute one and the same instrument.




f Severability. Whenever possible, each provision of this Assignment shall be
interpreted in such manner as to be cffective and valid under applicable Law, but if any provision, term,
covenant o restriction of this Assignment is held by a court of competent jurisdiction to be invalid, illegal
or otherwiss unenforcsable under applicable Law, then such provision, term, covenant or restriction will
he ineffective to the extent of such invalidity, illegality or unenforecability without rendering invalid,
illegal or unenforceable the remaining provisions, terms, covenants and restrictions of this Agreement.
Upon the determination that such provision, term, covenant or restriction is invalid, illegal or otherwise
unenforceable, the Parties to this Assignment shall negotiate in good faith to modify this Assignment so
as to effect the original intent of the Parties as closely as possible in a mutually acceptable manner in
order that the transactions contemplated by this Assignment be consummated as originally contemplated
to the greatest extent possible.

[Remainder of Page Intentionally Lejt Blank, Signature Pages Follow.]




IN WITHESS WHEREOF, the Parties have caused this Assisnment to be duly exccuted by their
respective anthorized officers as of the day and vear first written above.

ASSIGNOR:
GO Data Center Parent, LLC
By:

Mame:
Title:  Authorized Signatory

[Signature Page to Assignment Agreemeni]




ASSIGNEE:

MARA USA Corporation

By:

Name:
Title:

[Signature Page to Assignment Agreemeni]




EXHIBIT B
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[o]. 2024

GC Data Center Equity Holdings, LI.C
c/o Generate Capital, PBC

560 Davis St.

Suite 230

San Francisco, CA 94111

Attention: [e]

Ladies and Gentlemen:

Reference is hereby made to that certain Purchase and Sale Agreement (the “Purchase
Agreement™), dated as of December 15, 2023, by and among (a) GC Data Center Parent, LLC, a
Delaware limited liability company (“Seller™), (b) GC Data Center Equity Holdings, LLC, a
Delaware limited liability company (the “Company™), (c) solely for purposes of Section 10.18 and
Article X thereunder, GC Portfolio Holdings 1. LLC, a Delaware limited liability company, (d)
MARA USA Corporation, a Delaware corporation (“Buyer™), and {e) solely for purposes of
Section 10,17 and Asticle X thereunder, Marathon Digital Holdings, Inc., a Nevada corporation,
pursuant to which Buyer will purchase 100% of the issued and outstanding Equity Interests of the
Company from the Seller. Capitalized terms used and not otherwise defined herein shall have the
meanings set forth in the Purchase Agreement.

In conmection with the transactions contemplated by the Purchase Agreement, | hereby
resign, effective as of the Closing, from any and all officer, director, manager, authorized
representative positions and any and all other positions I hold with each member of the Company
Group, as applicable, without the need of acceplance or any lurther action by any member of the
Company Group.

This letter may be delivered by electronic transmission and. upon such execution and
delivery, such transmitted document shall have the same force and effect as an original.

L
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Very truly yours,

[Signatre Page to Resignatio)




SCHEDULE A
Accounting Principles

Part 1 — General Principles:

The Closing Statement and the caleulations set forth therein shall be caleulated and prepared in
accordance with principles set forth below:

(a) the specific accounting principles. practices, procedures, policies and methods,
classifications, conventions. categorizations, definitions, judzments, elections, assumptions.
inclusions, exclusions, technigues and valuation and estimation methods as set forth in Part 11
Specific Accounting Principles below;

(b) to the extent not inconsistent with glause (a) above, the same accounting principles.
practices, procedures, policies and methods, classifications, conventions, categorizations,
definitions, judgments, clections, assumplions, inclusions, exclusions, techniques and valuation
and estimation methods as applied in the Financial Statements and the Balance Sheet: and

() to the extent not addressed by clauses (a) and (b) above. in accordance with GAAP
as in effect as of the Closing,

For the avoidance of doubt, clause (a) above shall take precedence over clauses (b) and (¢) above,
and ¢lause (b} above shall take precedence over glause (¢). All capitalized terms used herein and
not otherwise defined herein shall have the meaning set forth in the Agreement.

Part I1 — Specific Accounting Principles:

1. The Estimated Closing Statement and Closing Statement shall be prepared on the
basis that the Company Group is a going concern and shall exclude (a) any financing undertaken
by Buyer or its Affiliates or at the direction of Buyer or its Affiliates, (b) any act, decision or event
occurting after the Reference Time, or () change of control or ownership of the Company Group
and will not take inte account the effects of any post-Closing reorganizations or the post-Closing
intentions or obligations of Buyer.

2. The provisions of this Accounting Principles Schedule shall be interpreted so as to
avoid double counting (whether positive or negative) of any item to be included in the Estimated
Closing Statement or Closing Statement.

3 Subject to any other matter included in this Part 11, there shall be no change in the
classification (a) to a corrent asset or liability of any asset or liability that has not previously been
characterized as a current asset or liability in the Balance Sheet or (b) to a long-term asset or
liability of any asset or liability that has not previously been characterized as a long-term asset or
liability in the Balance Sheet. in each case. other than any such change resulling solely [rom the
passage of time.

4. The Estimated Closing Statement and Closing Statement shall not include any
downward adjustment to Initial Purchase Price or Final Purchase Price (or any of their constituent

SCHEDULE A TO PURCHASE AN SALE AGREEMENT




calculations) for any Liability for property Taxes for 2023 or 2024 taxable periods and Working
Capital shall include an upward adjustment for any property Taxes for 2023 and 2024 taxable
petiods paid by or on behalf of the Company Group during the period from the Effective Date
through and including the Closing Date.

5. The Estimated Closing Statement and Closing Statement shall allocate costs and
expenses that accrue periodically (e.g., monthly) on a pro rata basis. according lo the number of
days of such period oceurring prior to the Closing Date and on and alter the Closing Date.

[ The Estimated Closing Statement and Closing Statement shall assume the
reconciliation and elimination of any intercompany balances between and among members of the
Company Group, whether classified as intercompany or otherwise,

7. Mo Liabilities shall be reflected in the Estimated Closing Statement and Closing
Statement perlaining to contingent matters that are sel forth in the Seller Disclosure Schedules and
have not previously been recorded in the Balance Sheel. No aceruals shall be made with respect Lo
any uncertain lax positions described in the Seller Disclosure Schedules or the Financial
Statements.

LS The Estimated Closing Statement and Closing Statement shall be prepared so as
not to include any provision (a) with respect to any matter which is the subject of an mdemnity in
favor of Buver under the terms of the Agreement or any Transaction Document or (b) to the extent
any matter will be assumed or settled by any of Seller or its Affiliates prior to, at or after Closing,

= # &=
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SCHEDULE B
Sample Closing Statement
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Schedule B: Sample Closing Statement

Final Purchase Price

(&) Enterprise ‘alue;

plus {b) Final Cash;

Plus {clip the smount, If any, that Final Wiorking Capital Is greater than Target
Werking Capital.

[inuE (e} the ameunt. if arry, thet Finel Warking Capital is less than Terget
Working Capital;

minus (d) Final Indettednass for Borrowead Monay:

minus (@) Final Transaction Expenses,

Final Purchase Price

3

o |en oy e

178,650,000.00 =
352221258

182172, 1228




Schedule B: Sample Closing Statement

Initial Purchase Price

[ap Enterpnse ‘alue; ] 178,650,000,00 =
plus (b Estimated Cagh; 352221238
plus {c)(i} the arnount, if eny, that Estimated Werking Capitel is greater than Target

Werking Capilal; 8

minus (cHil) the amount, if any, that Estimated Werking Capital is 1ess than Target
Werking Capital;

minus (d) Estimated Indebtednass for Borowed Monay,

minus (eh Extimated Transaclion Expenses

L]

@ e o e

Initial Purchase Price 182172, 21238




Cash
“Cash” maans, as of the Refaranca Tima (fe. , 12:01 @am. prévaling Pacfe Tisss on e Cleging Date), Se aggragale ameunt of
cash and cash equivalenis of the Compamy Group inchsang checks, commercal paper, treasury bils. cash on depost,
marielale secwiies and aver:lhe-courter bark deposis), as defermined in accordance wilh Ihe Accounting Principles. Far the
avodance of goubd, Cash shall: (el ncude checks and drafls deposted for b accound of fhe Company Group o in the 3 322
peasasaion of 1he Company Group i of e Faferance Tima. (3] eeclude Rasticted Cash °, (2) reflazl pandng sleeireni: Teds
Iraneters (EFTE) far ihe account of (he Compary Group o Tor (he aceount of any payes of Company Greup; and (d) eachade “eul”
bud uncashed checks iszusd by amy membar of he Company Group that ane autsiandng 2= of tre Reference Tima.

cash 5 asanrm

" ‘Basitcled Cash™ means cash in escrow accounts and cash subject fo @ lockbox, dominken or conirol agroement; provided, that
Festicted Cash shall rol include amy cash beld in respesl of customer deposits.




Vitorking Capital
“Wiieking Capllal” means:

(&) the current assets (excludng Tash and deferred Tax assats) of lhe Com pany Company,

plug (k) deposils, pre-payments end similar (whelbar long-lem o shor-lem) posbed bo power
suppliers and ather vendars [without duplication of amounls inclded in clause (a));

plug (&) the amount of any property Tases for 2023 and 2004 baxable pericds paid by o on behall
of the Company Group duning the perad from the Effective Date throush and incledng tha
Closing Dated

minus (dp the curent liabilties (exchdng infercompany payakbles. Indebiedness for Barmowed
Meney, deferred Tax Liskililies, propey Tax Lishilies for 2023 and 3024 laxable perods and
Transactian Expenses) of the Company Group, in each case, determinad as of the Referance
Time (ie., 1201 am. pravailing Pacific Time on the Closng Dale) and calculated in accordance
with the Accounling Princples and Warking Capital Stalemernt,

24,312,160.78

6,250,000.00

125,073, 211.47)

Working Capital

1,488, 245.81

Target Working Capital

§1,485,248.81




r Borro -
“Indebledness for Borowsd Money®™ means, withoul duplicaltion, in each case caleulated in
aecordance with the Accounting Principles:

(@b indebtedness for borrowed money (including lines of credil, term loans, morgage loans
and amounts cutstanding under cverdraft fecilities) or indebtedness issued or incwmed in
substilution or exshangs Tor indebledness fof borrowed money, in each case, whethes cumrenl,
shorl-lerm er long-lerm and whether secured of unsecured, and

(b} obligations evidenced by bends, debentures, notes, mertgages. debt securities or oiher
iriller Instruments.

Indebtedniss far Borravwed Money

* For the awsidance of doubt, “Indebtedness for Bormowed Money” shall not include any items
included in the calculation of Working Capital.




- C——

Trariiicn Expanses” eans without duplicatiosn:
(2) all eoste. fees, sxpenses and dsbursements incurred or cthenviss payable by any member of the Cempany
Group {but net paid as of the Reference Time), including the costs, fees, oxpenses and disbursements of counsel,
Aremintans Fnancial aditar, investimen) bankers, aspedts, contultans and other advitan of senvice providens,
arising fam #he process af seling the Company, including the nogotiation, preparation, esecution and defivery of s
Agreament and the cthar Transactian Doesumerts, the pariemanes and consumaalion althe ansactions
contemplated heredy and therebry and the general sales process ofthe Company leading bo the execution of this
Aqreament;

(B &l beoker's, Ender's er olher fees or commissions o similar fees mcured o othesedse payable by any member of
the Company Group, Seler or any of their respactive Affilabes in conneclion weh the ransacions contemplabad by
this Agresmiecd ar any of e aher Trandadion Decuments (bl have rol been paid ab of prior 10 the Reficsncs Tirs
by Seler orits Affliates (ather than the Cerpany Growp);

(&) anvy sale, ransaction, change of coniral stay. retertion or sSmilar bonuses or any suscess feps severancs or
cther payments payabla to any Parsen by amy mambar of tha Company Sroup, inclading undar te lerms of amy
Contract o clherwiss, anisng solely Bom the comsemmation of the Iransactions contermplaled by the Trarsaction
Cecuments (mecluding amy amaunts payable dus to actians or decisions made by Buyar at or following the Clesing,
mcluding a iermination of ary Persan e reduction in responsibifiy, and ihe aggregete amount af the empleyer
partion of any payrall ar céher employment Taxes related thereto; and

(d} 2l premiums, fees, cosks and expenses of abtaining the: D& Tail Policy payable by any member of the Campany
Group; proviced, that in ne eeent shall “Transaction Exganses” include any Tees, cosls, sepenes ar dsbursaments
(it initiated or athereize incured atthe request of Buyer or any of its Affilates ar ary ofits or ther respectie
Raprasantathias o caused by any af such Person's actions at or sollawing the Clasing ar () refatad b any af Buyers
o it= Afflisles financing actmities in conneclion with the transscfions contemplsted herebry. Hatedthstanding arhing
1o the centrary, the “Transacton Expenses” shall ba expressed as a negative numbar,

Transaction Expenses.




SCHEDULE C
Working Capital Statement

[See Atiached |
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Schedule . Working Capital Statement

ergpet Werking Captal Suppon & Semple Fimel Working € apilal Saleu

S Dnia Gamer Holdings, LLG
Lirisacellind dicvid ey Baiamice sl s

Target Werking

Balance iin 000's B Dol Included O] Capital On 51 Holne:
ANT0G - Checkng Toin EXFe H - HA - Cash
120100 - Arccunls Recafabile, Trads 15502 b 15,501,888 Customes recefaahias
V2500 - Ceat Arscun|s Recatatis 1M ¥ 1 523671 HPFO retate racsahins
V23000 - Aeenaed Program Mevemues - ¥ -
_Ak L il X L Lhoapes for I Jascyn
14514 14,392,704
130300 - Prepaid Exgerias - Clher 1527 1,526,831 Frepa iqganses urdir SOA
7A72 7 471,508 Comilibition Sapeiit, HPPD pra-pyments
134100 - Durbvibivs Aok ST - a
139080 - CURRENT ASSETS TOTAL 24,312,061
VGBI - Conetruciion In progress, Tolal 154 - HA - Finnd Asset iSoundwall in Frograss)
VIEEH - Becewnbls Energy Fades, Tolal I - HA - Fiaed Assets [Het of Deprasaton)
AT2000 - Right of Use Aooet 80 - HA - Leasahok Inferes
IBI000 - Cegosis - LT eI 0.0 Firem Corehelation Depost iFloor Amour?]), 5220 MPPD Deposi
1B5000 - intangiile Avsete, Tolal Ll H H& - iangitie Assebs

ZE3 =-'ilﬂ§mr: -

Fer clawse (o1 of the definfion D‘-'\'\Dﬂdi l:‘nli'lal'

DI - Agcourds Fayable, Trade [ (1058300 Acoounts pavable

211000 - Aserued Expense = Ciher 4BA4F) 18,451, 248) Arued expenie deecuding proseny lanes ond Texms Fanchise of sang n e
22000 - Interesmpany payabierecevatle, Toal (1805 . HA - Generale inlercomeany adusmesis

2300 - Dubemed Revenu: L] (T7E,350) Ancuris received for T pretding prier bemostheend
22100 - Operading Leass Liakilty, Cuseni 14y 140,524) Ctnent perion of operating lease

250000 - Notes Payatle, Cusreni, Telal = = A - inziuged in ndebiedness

ZF0400 - Cther Labidies 10855, 410,564,004) Cuslone depasts

ATA100 - b Pargabis - - HA - inciuded in ndabtedeaie

274000 - CURRENT LIABILITIES. T 400,873,912

ZHZ100 - Gperaing Leass Liskibty, Nes of Curent 30 - %A - lengharm poetion of operating lese

ZR0800 - Note s Pagahle, Net of Curent. Total -

A - Indugied n ndsbtadass

744 - mark-to-market for Gransurs -‘nia

1488240

Target Werking Capeal




SELLER DISCLOSURLE SCHEDULES
to
PURCHASE AND SALE AGREEMENT
by and among
GC Data Center Parent, LLC
GC Data Center Equity Holdings, LLC,

solely for purposes of Section 10.18 and Article X,

GC Portfolic Holdings I, LLC,
MARA USA Corporation,
and

solely for purposes of Section 10.17 and Article X,

Marathon Digital Holdings, Inc.

Dated as of December 15, 2023




SELLER DISCLOSURE SCHEDULES

This Disclosure Letter (the “Seller Disclosure Schedules™) is made and given pursuant to
that certain Purchase and Sale Agreement (the “Agreement™), dated as of December 13, 2023, by
and among (#) ‘GC Data Center Parent, LLC. a Delaware limited liability company (“Seller™), (b}
GC Data Center Equity Holdings, LLC, a Delaware limited liability company (“Company” and
together with its Subsidiaries, the “Company Group™). {¢) solely for purposes of Section 10.18
and Article X thereunder, GC Portfolio Holdings L LLC, a Delaware limited liability company
(the “Seller Guarantor'), (d) MARA USA Corporation, a Delaware corporation (“Buyer™), and
(&) solely for purposes of Bection 10.17 and Article X thereunder, Marathon Digital Holdings, Inc..
a Nevada corporation. (the “Buyer Parent™). Capitalized terms used but not otherwise defined
herein shall have the meanings ascribed thereto in the Agreement,

The Seller Disclosure Schedules have been prepared in separately titled sections
corresponding to sections of the Agreement lor purposes of convenience: provided, that, cach
section of the Seller Disclosure Schedules shall be deemed 1o incorporate by reference all
information disclosed in any other section of the Seller Disclosure Schedules to the extent it is
reasonably apparent on its face that such information applies to such other section of the Seller
Disclozure Schedules. The headings used in the Seller Disclosure Schedules are for reference only
and shall not be deemed to affect in any way the meaning or interpretation of the information set
forth in the Seller Disclosure Schedules or the Agreement. Capitalized terms used in the Seller
Disclosure Schedules and not otherwise defined therein have the meanings given to them in the
Agreement. The specification of any dollar amount in any of the representations and warranties
contained in the Agreement or the disclosure of any ilem in any of the Seller Disclosure Schedules
is not intended 1o imply that the amounts, or higher or lower amounts, or the items so disclosed,
or other items. are or are not required to be disclosed (including whether such amounts or items
are required to be disclosed as material or threatened) or are within or outside of the ordinary
course of business. No disclosure (or absence thereof) set forth in any of the Seller Disclosure
Schedules shall imply any representation or warranty which is not contained in the Agreement,
nor shall any disclosure (or absence thereof) be deemed to extend the scope of any of the
representations and warranties set forth in the Agreement. Items disclosed in the Seller Disclosure
Schedules may not be limited 1o matters required by the Agreement 1o be disclosed therein and
may be included solely for mformational purposes. No item disclosed in any of the Seller
Disclosure Schedules relating to any possible breach or violation of any Contract or Law shall be
construed as an admission or indication that any such breach or vielation exists or has actually
occurred. All of the information contained in the Seller Disclosure Schedules shall be subject to
the confidentiality obligations set forth in Section 7.01 of the Agreement and no other Person shall
rely on the information disclosed or set forth therein. Moreover, in disclosing the information in
the Seller Disclosure Schedules, no Seller waives any attornev-client privilege or work product
protection associated with such information with respect to any of the matters disclosed therein,




Schedule 1.01(c)

KNOWLEDGE OF SELLER

1. David Hirsch.
2. John Bonetti.
3. Laxman Famu,




Schedule 1.01(d

PAYOFF INDEBTEDNESS

l. Nene.




Schedule 1.01(e)

PERMITTED LIENS

Liens permitted under the following Contracts:

ISDA 2002 Master Agreement, effective as of April 11, 2022, by and between CN Wolf
Hollow, LLC and Mercuria Energy America, LLC, and the confimmations thereto (the
“ISDA 2002 Master Agreement’).

Amended and Restated Collateral Agency and Intercreditor Agreement, dated as of
November 18, 2022, by and among CN Borrower, LLC. CN Waolf Hollow, LLC. Mercuria
Energy American, LLC, Generate Lending, LLC and Mercuria Energy America, LLC,
Amended and Restated Schedule, dated as of November 18, 2022, to the ISDA 2002
Master Agreement.

Amended and Restated Pledge Agreement, dated as of November 18, 2022, by and
between CN Borrower LLC and Mercuria Energy America, LLC,

Amended and Restated Seeurily Agreement, dated as of November 18, 2022, by and
between CN Wolf Hollow, LLC and Mercuria Energy America, LLC.

Energy Optimization Agreement, dated as of October 18, 2022, by and between Mercuria
Energy America, LLC and CN Waolf Hollow, LLC (the “Energy Optimization
Agreement™).

Blocked Account Control Agreement, dated as of February 1, 2023, by and among GC
Data Center Granbury, LLC, Mercuria Energy America, LLC and JPMorgan Chase Bank,
N.AL (collectively, with items 1-7 herein, the “Mercuria Documents™).




Schedule 2.04(a)
EXISTING FACILITIES
L. The Facility located at 2001 Mitchell Bend Highway, Granbury, TX 76048 (the “Granbury

Facility™).
2. The Facility located at 3213 Global Drive, Keamey, NE 68847 (the “Kearney Facility™).




Schedule 4.05
Mo CONFLICTS

1. Schedule 4.06 is hereby incorporated by reference.




GOVERNMENTAL CONSENTS

1. Consent pursuant to the HSR Act.




Schedule 5.03

EQuiTy INTERESTS OF THE COMPANY GROUP

Name Jurisdiction Authorized Owned Equity
Equity Interests Interests

GC Data Center Delaware limited N/A 100% owned by GC

Equity Holdings, liability company Data Center Parent,

LLC LLC

GC Data Center Delaware limited N/A 100% owned by GC

Holdings, LLC liability company Data Center Equity
Holdings, LLC

GC Data Cenler Delaware limited N/A 100% owned by GC

Granbury, LLC liabilily company Data Center Holdings,
LLC

GC Data Center Delaware limited N/A 100% owned by GC

Keamey, LLC

liability company

Data Center Holdings,
LLC




Schedule 5.05
NO CONFLICTS
Schedule 5,06 is hereby incorporated by reference.

Lease Agreement., dated November 22, 2021, by and between Wolf Hollow IT Power, LLC
and GC Data Center Granbury, LLC (the “Granbury Lease Agreement”™).

. The Mercuria Documents,




Schedule 5.06
GOVERNMENTAL CONSENTS
(a)
1. Schedule 4.06 is hereby incorporated by reference.
(b}

1. None.




Schedule 507

PROCEEMNGS; OORDERS

1. Mone,




(a)

Schedule 5.09

UNDISCLOSED LIABILITIES

The Company Group has incurred undisclosed Tax Liabilities of approximately $1.23
million in property Taxes related 1o the Granbury Facility, $350,000 in property Taxes
related to the Kearney Facility and $730.000 in relation to Texas franchise or margin
Taxes as of October 31, 2023,




()

Schedule 5.10

ABSENCE OF CHANGES

Commenced the Switchgear AC project at the Granbury Facility pursuant to the Switchgear
AC Contract (as defined below). Pursuant to the purchase order made pursuant to the
Switchgear AC Contract, AC units are being manufactured and delivered. which will be
invoiced at delivery. In addition to the amount of the Switchgear AC Contract, the
Company has received installation estimates of approximately $470,000.

Soundwall was constructed at the Granbury Facility pursuant to the SoundFighter
Contracts (as defined below), with such project completed in November 2023 at a total cost
of 1930000, As of the Effective Date, $70L000 of payments remain outstanding pursuant
1o the terms of the SoundFighter Contracts.

Payment by GC Data Center Granbury, LLC and GC Data Center Keamey., LLC of an
intercompany pavable in an amount of $18 million to Generate Capital, PBC on December
14, 2023,

On December 7, 2023, the Seller Guarantor assigned its Equity Interests in the Company
to the Seller pursuant to that certain Membership Interest Assignment, dated as of
December 7. 2023, by and between Seller Guarantor and Seller.




(a)

(b}

(c)

(d)

MNone.

Mone.

None.

Mone.

Schedule 5.11

ENVIRONMENTAL MATTERS




(a)
(i)

10.

11

12

13

14

13

16

Schedule 5,12

MATERIAL CONTRACTS

Construction Services Agreement, dated November 22, 2021, by and between CN Wolf
Hollow, LLC and Constellation NewEnergy, Inc.

Construction Services Agreement, dated February 22, 2022, by and between CN Wolf
Haollow, LLC and M. A. Mortenson Company,

Quotation, dated February 27, 2023, by and between Generate Capital and Sound Fighter
Swstems, L.L.C.

Seller Terms and Conditions, dated April 21, 2023, by and between GC Data Center
Holdings, LLC and Sound Fighter Systems, L.L.C.

Notice to Proceed, dated April 21, 2023, by Generale Capital and GC Data Center
Heldings, LLC to Sound Fighter Systems, L.L.C. {items 1-3 hereunder, the “Sound Fighter
Contracts™).

Purchase Order., dated October 18, 2023, by GC Data Center Granbury, LLC and
Pfannenberg Sales America (the “Switchgear AC Contract™).

Retail and Power Supply Agreement, dated as of December 20, 2021, by and between
Constellation NewEnergy, Inc. and CN Wolf Hollow, LLLC.

Amendment to Retail and Power Supply Agreement, dated as ol January 6, 2023, by and
between Constellation NewEnergy, Inc. and GC Data Center Granbury, LLC (f/k/a CN
Wolf Hollow, LLC) (Items 7 and 8, the “Constellation Agreements™),

Development Agreement, dated as of June 3. 2019, by and between Economic
Development Council of Buffale County, City of Kearney and Compute North NEOS5,
LLV.

Amended and Restated Development Agreement, dated as of November 14, 2023, by and
between Economic Development Council of Buffale County, City of Kearney and GC Data
Center Kearney, LLC (f'k/a Compute North NEO3, LLC).

Addendum 1o Development Agreement. dated as of March 30, 2022, by and between
Eeonomic Development Council of Buffale County, Inc., City of Keamey and Compute
North NEOS, LLC,

Addendum to Development Agreement, dated as of June 7. 2019, by and between
Economic Development Council of Buffale County, City of Kearney, and Compute North
NEO5. LLC.

Master Agreement, dated October 29, 2020, by and between Compute North LLC and
Foundry Digital LILC.

Order Form, dated August 18, 2022, by and between Compute North LIC and Foundry
Digital LLC. {Batch #007: Deal 11; 9681434201).

Order Form, dated August 18, 2022, by and between Compute North LLC and Foundry
Digital LLC, {Batch #008 & 7009, Deal 11; 9681240584),

Master Agreement. dated as of April 24, 2023, by and between GC Data Center Keamey,
LLC and Marathon Digital Holdings. Inc.




17. Order Form, dated as of April 24, 2023, by and between GC Data Center Kearney, LLC

18.
19.
20.
21
22
23.
24,
25,
26.
27.
28,
29,
30.
3L
32

33

and Marathon Digital Holdings, Inc.

Master Agreement, dated March 8. 2021, by and between Compute North, LLC and GEM
Mining 1 LLC,

Order Form, dated March 30, 2021, by and between Compute North, LLC and GEM
Mining 1 LLC.

Order Form, dated April & 2021, by and between Compute North, LLC and GEM Mining
1 LLC.

Master Agreement, dated March 18, 2021, by and between Compute North, LLC and
Compass Mining, Inc.

Order Form, dated October 5, 2021, by and between Compute North, LLC and Compass
Mining, Inc.

Master Agreement, dated January 15, 2021, by and between Compute North, LLC and
TeslaWart LLC.

Order Form, dated January 15, 2021, by and between Compute North, LLC and TeslaWatt
LLC,

Master Agreement, dated March 12, 2021, by and between Compute North, LLC and
Teracel, LLC.

Order Form, dated March 12, 2021, by and between Compute North, LLC and Teracel,
LLC. as amended by that Change Order. dated January 19, 2023,

Order Form, dated July 16, 2021, by and between Compute North, LLC and Teracel, LLC,
as amended by that Change Order, dated January 19, 2023,

Master Agreement, dated March 15, 2021, by and between Compute North, LLC and VCV
Power Mining Alpha.

Order Form, dated April 16, 2021, by and between Compute Neorth, LLC and VOV Power
Mining Alpha.

Master Agreement, dated March 11, 2021, by and between Compute North, LLC and
Lavrium LLC.

Order Form. dated March 1. 2021, by and between Compute North, LLC and Lavrium
LLC,

Master Agreement. dated April 19, 2021, by and between Compute North, LLC and NFNS
Media, LIC.

Order Form, dated August 2, 2021, by and between Compute North, LLC and NFN8
Media, LLC,

34, Order Form, dated April 22, 2022, by and between Compute North, LLC and Compass

35

36,

37

38,

39.

Mining. Inc.

Master Agreement and Order Form, dated April 24, 2023, by and between GC Data Center
Granbury, LLC and Marathon Digital Holdings, Ine.

Master Agreement, dated October 29, 2021, by and hetween Compute North, LI.C and
Touzi Capital.

Order Form, dated October 29, 2021, by and between Compute North, LLC and Touzi
Capital, as amended by that Change Order, dated January 20, 2023,

Master Agreement, dated June 3, 2022, by and between Compute North, LLC and Sphere
3D.

Order Form. dated December 13, 2022, by and between GC Data Center Granbury, LLC
and Sphere 3D,




(i)

(11}

(iv)

(v}

(vi)

41.

42,

43.

44

45.

46.

47.

48,

49.

. Master Agreement. dated June 3, 2022, by and between Compute MNorth, LLC and

Integrated Ventures.

Order Form, dated December 30, 2022, by and between GC Data Center Granbury, LLC
and Integrated Ventures.

Order Form, dated July 6, 2022, by and between Compute North LLC and Foundry Digital
LLC.

Master Agreement. dated January 27, 2022, by and between Compute North, LLC and
Decimal Digital Currency L LLC.

Order Form, dated February 1. 2022 by and between Compute North, LLC and Decimal
Digital Currency I, LLC.

Master Agreement. dated February 3. 2022, by and between Compute North, LLC and CN
Mining LLC,

Order Form, dated April 26, 2022 by and between Compute North, LLC and CN Mining
LLC,

Agreement for EDR Electric Service. dated as of October 18, 2019, by and between
Compute North NEOS, LLC and Nebraska Public Power District, as supplemented by the
schedules thereto (the “NPPD Contract™).

Strategic Operator Agreement. dated as of November 2, 2022, by and between GC Data
Center Granbury, LLC and USMIO Delta LLC (the “Granbury SOA™).

Strategic Operator Agreement. dated as of November 2, 2022, by and between GC Data
Center Kearney, LLC and USMIO Charlie LLC (the “Kearney SOA™).

The Granbury SOA,

2, The Keamey SOA,

Operation and Maintenance Agreement. dated December 22, 2022, by and between GC
Data Center Granbury., LLC and Constellation Energy Generation, LLC.

Seller Terms and Conditions. dated April 21, 2023, by and between GC Data Center
Holdings, LL.C and Sound Fighter Systems, L.L.C.

Purchase Order, dated October 18, 2023, by and between GC Data Center Granbury, LLC
and Sound Fighter Systems, L.1.C.

. The Mercuria Documents.

. Schedule 5.12(a)(i) is hereby incorporated by reference.

The Mercuria Documents,




1. The NPPD Contract,
. The Constellation Agreements.
3. The Energy Optimization Agreement.

(vii)

1. None.
(wiii)

1. None.
(ix)

1. None.
(x)

1. The Granbury Lease Agreement.
2, Bection 5.12(a)(i) is hereby incorporated by reference.

(xi)

1. None.
(xii}

1. None.
(xiii)

1. None.
(Xiv)

1. None.
(xv)

1. Nomne.
(xvi)

1. None.




{xvii)
1
(b}
1.

None.

None.

20




Schedule 5.13
REAL PROPERTY
(a)
1. The Granbury Lease Agreement.
2. Amended and Restated Development Agreement, dated as of November 14, 2023, by and
between Economic Development Council of Buffale County, City of Kearney and GC Data

Center Keamey, LLC (Fk/a Compute North NEOS, LLC).
3. Kearney Warranty Deed, executed March 9, 2021,

(b)
1. None
(¢

1. The Kearney Facility, located in Buffalo County, Nebraska (as defined in Neb. Rev. Stat.
76-201 ) with the legal description as follows: Lot I, Tech One Third Subdivision, a
subdivision being part of the Northeast Ouarter of the Novthwest Quarier and part of the
Sontheast Ouarter of the Northwest Ciarter of Section 29, Township 9 North, Range 15
West, af the &th P, Buffalo County, Nebraska.

21




(a)

1. Mone.

b}

1. None.

Schedule 5.14

INTELLECTUAL PROPERTY AND DDATA MATTERS

22




(e}

(i)

Schedule 5.17

Tax MATTERS

None.

Since the Lookback Date. each member of the Company Group has been a disregarded
entity owned by one or more members of a consolidated group for federal {and conforming
state) income tax purposes and has been included in a combined group filing a unitary tax
return for purposes of the Texas franchise tax.

23




Schedule 5.18
COMPLIANCE WITH LAWS

1. Mone,

24




Schedule 5.19
AFFILIATE ARRANGEMENTS

1. None.




Schedule 5.20

INSURANCE
Policy Type Provider Insured Term Limit
Generate oy . BT .
Property Marsh Capital, ! 1?23 - 450 million.pes
. : 11/3/24 OCCUtTence

PBC

Generate 2133 $51 million per
Liability / Casualty Alliant Capital, i occurrence, $52 million
N . 630024 .

PBRC in the aggregate

26




Schedule 7.02

CoNDUCT OF THE BUSINESS

(a)

1. Seller and the Company Group may enforce the Contract rights of the Company Group
during the Interim Period with respect to any Contracts with Touzi Capital and Teracel,
LLC due to the alleged default under or breach of the applicable Contracts.

2. Seller and the Company Group may pursue ERCOT Expansion and any ERCOT Expansion
Approval during the Interim Period.

(i)

1. Prior to or in connection with the Closing, the Company Group expects to make one or
more distributions of Cash to Seller or its Affiliates.

(ii)

1. None.
(iil)

1. None.
{iv)

1. None.
)

1. None.
(vi)

1. None.
(vii)

1. None.




None.

Schedule 7.08

INTERCOMPANY ACCOUNTS AND AFFILIATE CUONTRACTS




None.

Schedule 7.09(a)

DEO INDEMNIFIED PARTIES




Final Form
BUYER MSCLOSURE SCHEDULES
to
PURCHASE AND SALE AGREEMENT
by and among
GC Data Center Parent, LLC
GC Data Center Equity Holdings, LLC,

solely for purposes of Section 10.18 and Article X,

GC Portfolic Holdings I, LLC,
MARA USA Corporation,
amd
solely for purposes of Section 10.17 and Article X,

Marathon Digital Holdings, Inc.

Dated as of December 15, 2023




BUYER MSCLOSURE SCHEDULES

This Disclosure Letter (the “Buyer Disclosure Schedules™ is made and given pursuant to
that certain Purchase and Sale Agreement (the “Agreement™), dated as of December 15, 2023, by
and amoeng (a) GC Data Center Parent, LLC, a Delaware limited liability company (“Seller™), (b)
GC Data Center Equity Holdings, LLC, a Delaware limited liability company (“Company™ and
together with its Subsidiaries, the “Company Group™), (¢) solely lor purposes of Section 10,18
and Article X thereunder, GC Portfolio Holdings I LLC, a Delaware limited liability company
(the “Seller Guarantor'™), (d) MARA USA Corporation, a Delaware corporation (“Buyer™), and
(&) solely for purposes of Section 10.17 and Asticle X thereunder, Marathon Digital Holdings, Inc..
a Nevada corporation, (the “Buyer Parent™). Capitalized terms used but not otherwise defined
herein shall have the meanings ascribed thereto in the Agreement.

The Buyer Disclosure Schedules have been prepared in separately titled sections
corresponding o sections of the Agreement for purposes of convenience: provided, that, cach
section of the Buver Disclosure Schedules shall be deemed to incorporate by reference all
information disclosed in any other section of the Buyer Disclosure Schedules to the extent it is
reasonably apparent on its face that such infermation applies to such other section of the Buyer
Disclosure Schedules. The headings used in the Buyer Disclosure Schedules are for reference only
and shall not be deemed to affect in any way the meaning or interpretation of the information set
forth in the Buyer Disclosure Schedules or the Agreement. Capitalized terms used in the Buver
Disclosure Schedules and not otherwise defined therzin have the meanings given to them in the
Agreement, The specification of any dollar amount in any of the representations and warranties
contained in the Agreement or the disclosure of any ilem in any of the Buyer Disclosure Schedules
is not intended to imply that the amounts, or higher or lower amounts, or the items so disclosed,
or other items, are or are nol required 1o be disclosed (including whether such amounts or ilems
are required to be disclosed as material or threatened) or are within or outside of the ordinary
course of business. No disclosure (or absence thereof) set forth in any of the Buyer Disclosure
Schedules shall imply any representation or warranty which is not contained in the Agreement,
nor shall any disclosure (or absence thereof) be deemed to extend the scope of any of the
representations and warranties set forth in the Agreement. ltems disclosed in the Buyer Disclosure
Schedules may not be limited to matters required by the Agreement to be disclosed therein and
may be included solely for informational purposes. No item disclosed in any of the Buyer
Disclosure Schedules relating to any possible breach or vielation of any Contract or Law shall be
construed as an admission or mdication that any such breach or violation exists or has actually
occurred. All of the information contained in the Buyer Disclosure Schedules shall be subject to
the confidentiality obligations set forth in Section 7.01 of the Agreement and no other Person shall
rely on the information disclosed or set forth therein. Moreover, in disclosing the information in
the Buyer Disclosure Schedules, no Buyer waives any attorneyv-client privilege or work product
protection associated with such information with respect to any of the matters disclosed therein,




Schedule 1.01(h)
KNOWLEDGE OF BUYER

1. Salman Khan
2. Fabi Nowud




GOVERNMENTAL CONSENTS

1. Consent pursuant to the HSR Act.




Exhibit 99.1

MARATHON

DI TAL HOLDINGS
Marathon Digital Holdings Enters Definitive Agreement To Acquire Multiple Bitcoin Mining Sites for $179 Million

- First Fully Owned Sites Provide Immediate Expansion Opportunities, Operational Efficiencies, and Increase Marathon’s Bitcoin Mining Portfolio 56% to 910 Megawatts
of Capacity

- Webcast and Conference Call Scheduled for Today, December 19, at 9:00 am ET (Registration LinkHere)

Fort Lauderdale, FL — December 19, 2023 — Marathon Digital Holdings, Inc. (NASDAQ:MARA) (“Marathon” or “Company”) a leader in supporting and securing the
Bitcoin ecosystem, has entered into a definitive purchase agreement to acquire two currently operational Bitcoin mining sites, totaling 390 megawatts of capacity, from
subsidiaries of Generate Capital, PBC (“Generate™) for a total of $178.6 million, or $458,000 per megawatt, to be paid in cash from Marathon’s balance sheet.

This transaction represents Marathon’s first fully owned sites and marks the Company’s official transition from an asset-light organization to one that manages a diversified and
resilient portfolio of Bitcoin mining operations. Currently, Marathon’s Bitcoin mining portfolio consists of 584 megawatts of capacity, 3% of which resides in sites that are
owned and/or operated by the Company, and 97% of which is hosted by third parties. Following the close of this transaction, Marathon’s Bitcoin mining portfolio will consist of
approximately 910 megawatts of capacity, 45% of which will reside on sites directly owned by the Company, and 55% of which will be hosted by third parties. In addition, the
expansion opportunities at these sites substantially increase Marathon’s Bitcoin mining pipeline and provide the Company with the potential to double its current operational
hash rate to approximately 50 exahashes of total operating capacity over the next 18-24 months.

With the acquisition of these sites, Marathon will take ownership of approximately 390 megawatts of operational capacity, 82 megawatts (21%) of which are currently vacant
and available for immediate expansion, 244 megawatts (63%) of which are currently occupied by other Bitcoin mining tenants, and 64 megawatts (16%) of which are already
occupied by Marathon and ripe for operational optimizations through energy hedging and other means. The transaction is expected to reduce the cost per coin of Marathon’s
current operations at these sites by approximately 30%. In the near term, the Company intends to fill 82 megawatts of capacity currently available at the sites with its own
miners. Hosting clients currently occupy 244 megawatts of capacity and, as these existing hosting clients depart the sites, the Company intends to use available capacity for its
own miners to further increase its hash rate and maximize operational efficiencies. Marathon currently has 7 exahashes of miners on order, the first tranche of which is set to be
delivered and installed in January 2024.

MARATHON

Under the terms of the agreement, Generate will transfer ownership of the data centers in Granbury, Texas and Kearney, Nebraska, both of which have third-party operators, to
Marathon in exchange for $178.6 million, or $458,000 per megawatt (subject to certain adjustments), which will be paid in cash from Marathon’s balance sheet. The transaction
is subject to customary closing conditions and is expected to close in the first quarter of 2024.

Management Commentary

“For the past year, Marathon has been vertically integrating as we transition into a more sophisticated and mature organization with a diversified portfolio of Bitcoin mining
technologies and assets, and the acquisition of these sites is the next step in that evolution,” said Fred Thiel, Marathon’s chairman and CEO. “By acquiring the sites in Granbury,
Texas and Kearney, Nebraska from Generate, we have an opportunity to reduce our bitcoin production costs at these sites, to capitalize on energy hedging opportunities, and to
expand our operational capacity.

“This transaction increases the size of our Bitcoin mining portfolio by 56% from 584 megawatts to 910 megawatts of capacity, and it also provides us with a roadmap to double
our current operational hash rate to approximately 50 exahashes over the next 18-24 months. We look forward to applying the operational expertise and the innovative
technologies we have successfully developed and deployed at sites across the globe to our first fully owned and operated sites in the U.S.”

Salman Khan, Marathon’s chief financial officer, added, “We have spent the past year strengthening our balance sheet by increasing our cash position, adding to our bitcoin
holdings, and reducing our debt to prepare for the halving and to ensure we can capitalize on accretive opportunities as they present themselves. This transaction is part of that
long-term strategy and is made possible by the strategic efforts we have made to improve our balance sheet. By reducing our current operating costs at these sites by 30% and
providing us with ample expansion opportunities, this transaction is immediately accretive to our organization. With our strong balance sheet, we were able to quickly advance
the mutually beneficial purchase agreement of these assets without having to add debt or issue future equity. By transitioning ownership of the sites to Marathon, Generate will
be able to continue their focus on greening data centers, and Marathon will own physical assets that reduce our bitcoin production costs and provide us with ample room to
grow.”

MARATHON

David Hirsch, Principal at Generate Capital, commented, “Marathon has been an excellent partner and an essential part of the success of the data centers in Granbury, Texas and
Kearney, Nebraska. With this transaction, Marathon strengthens its position as a leader in the Bitcoin ecosystem, and Generate can redeploy resources to continue its
sustainability leadership with other initiatives at the nexus of digital and energy infrastructure. This agreement plays to both organizations’ strengths and long-term strategies.”
Webcast and Conference Call

Marathon Digital Holdings will hold a webcast and conference call today, December 19, at 9:00 a.m. Eastern time to discuss the transaction.

To register to participate in the conference call, or to listen to the live audio webcast, please usethis link. The webcast will also be broadcast live and available for replay via the
investor relations section of the Company’s website.

Webcast and Conference Call Details
Date: Today, December 19, 2023



Time: 9:00 a.m. Eastern time (6:00 a.m. Pacific time)
Registration link: LINK

If you have any difficulty connecting with the conference call, please contact Marathon’s investor relations team atir@mara.com.
Investor Presentation

In conjunction with this press release, Marathon has published a presentation that includes additional information about the transaction. The presentation, titledBuilding the
Bitcoin Mining Portfolio — The Acquisition of Marathon’s First Fully Owned Sites, is available in investor relations section of the Company’s website under Presentations.

Advisors

Paul, Weiss, Rifkind, Wharton & Garrison LLP is serving as legal advisor to Marathon in connection with the transaction and Kirkland & Ellis LLP is serving as legal advisor
to Generate.

MARATHON
Investor Notice

Investing in our securities involves a high degree of risk. Before making an investment decision, you should carefully consider the risks, uncertainties and forward-looking
statements described under “Risk Factors” in Item 1A of our most recent Annual Report on Form 10-K for the fiscal year ended December 31, 2022, filed with the SEC on
March 16, 2023. If any of these risks were to occur, our business, financial condition or results of operations would likely suffer. In that event, the value of our securities could
decline, and you could lose part or all of your investment. The risks and uncertainties we describe are not the only ones facing us. Additional risks not presently known to us or
that we currently deem immaterial may also impair our business operations. In addition, our past financial performance may not be a reliable indicator of future performance,
and historical trends should not be used to anticipate results in the future. Future changes in the network-wide mining difficulty rate or Bitcoin hash rate may also materially
affect the future performance of Marathon’s production of bitcoin. Additionally, all discussions of financial metrics assume mining difficulty rates as of December 2023. See
“Forward-Looking Statements” below.

Forward-Looking Statements

Statements made in this press release include forward-looking statements within the meaning of Section 27A of the Securities Act of 1933, as amended, and Section 21E of the
Securities Exchange Act of 1934. Forward-looking statements can be identified by the use of words such as “may,” “will,” “plan,” “should,” “expect,” “anticipate,” “estimate,”
“continue,” or comparable terminology. Such forward-looking statements are inherently subject to certain risks, trends and uncertainties, many of which the Company cannot
predict with accuracy and some of which the Company might not even anticipate and involve factors that may cause actual results to differ materially from those projected or
suggested. Readers are cautioned not to place undue reliance on these forward-looking statements and are advised to consider the factors listed above together with the
additional factors under the heading “Risk Factors” in the Company’s Annual Reports on Form 10-K, as may be supplemented or amended by the Company’s Quarterly Reports
on Form 10-Q. The Company assumes no obligation to update or supplement forward-looking statements that become untrue because of subsequent events, new information or
otherwise.

2

About Marathon Digital Holdings

Marathon is a digital asset technology company that focuses on supporting and securing the Bitcoin ecosystem. The Company is currently in the process of becoming one of the
largest and most sustainably powered Bitcoin mining operations in North America.

For more information, visit www.mara.com, or follow us on:

Twitter: @MarathonDH

LinkedIn: www.linkedin.com/company/marathon-digital-holdings
Facebook: www.facebook.com/MarathonDigitalHoldings
Instagram: @marathondigitalholdings

Marathon Digital Holdings Company Contact:

Telephone: 800-804-1690
Email: ir@mara.com

Marathon Digital Holdings Media Contact:

Email: marathon@wachsman.com




